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H.R. 984, THE EXECUTIVE BRANCH REFORM 
ACT OF 2007 AND H.R. 985, THE WHISTLE- 
BLOWER PROTECTION ENHANCEMENT ACT 
OF 2007 


TUESDAY, FEBRUARY 13, 2007 

House of Representatives, 
Committee on Oversight and Government Reform, 

Washington, DC. 

The committee met, pursuant to notice, at 10 a.m., in room 2154, 
Rayburn House Office Building, Hon. Henry A. Waxman (chairman 
of the committee) presiding. 

Present: Representatives Waxman, Cummings, Tierney, Watson, 
Yarmuth, Braley, McCollum, Cooper, Davis of Virginia, Shays, 
Platts, Issa, and Sali. 

Staff present: Phil Schiliro, chief of staff; Phil Barnett, staff di- 
rector and chief counsel; Kristin Amerling, general counsel; Karen 
Lightfoot, communications director and senior policy advisor; 
Michelle Ash, chief legislative counsel; Mark Stephenson, profes- 
sional staff member; Earley Green, chief clerk; Teresa Coufal, dep- 
uty clerk; Davis Hake, staff assistant; Leneal Scott, information of- 
ficer; David Marin, minority staff director; Larry Halloran, minor- 
ity deputy staff director; Jennifer Safavian, minority chief counsel 
for oversight and investigations; Keith Ausbrook, minority chief 
counsel; Ellen Brown, minority legislative director and senior policy 
counsel; Mason Alinger, minority deputy legislative director; John 
Brosnan, minority senior procurement counsel; Jim Moore, minor- 
ity counsel; Patrick Lyden, minority parliamentarian & member 
services coordinator; Benjamin Chance, minority clerk; and Bill 
Womack, minority legislative director. 

Chairman Waxman. The meeting of the committee will come to 
order. 

Today the committee holds a hearing on two bills, the executive 
branch Reform Act and the Whistleblower Protection Enhancement 
Act. Both of these bills are the product of hard work and close bi- 
partisan cooperation. Both of these measures were also reported 
out by this committee on near unanimous votes in the last Con- 
gress. 

Last year when we marked up these bills, I said they were an 
example of how Congress ought to work. I still feel that way, and 
I want to thank Ranking Member Davis for all the effort he has 
put into these measures, and for the truly bipartisan spirit with 
which he has approached these issues. 

( 1 ) 
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The indictments and scandals that have gripped Washington in 
recent years are proof that our existing laws need to be strength- 
ened. The public wants honesty and accountability in Government 
and it is our job in the Oversight Committee to take the lead on 
reform. 

At the end of the last Congress, Ranking Member Davis and I 
released a bipartisan report on Jack Abramoffs contacts with 
White House officials. Our report offered “an unusually detailed 
glimpse into a sordid subculture of fraud and attempted influence 
peddling.” We undertook this investigation because we wanted to 
learn what reforms would protect the integrity and increase the 
transparency of Government. We were able to reach agreement on 
a report about Jack Abramoff, because we decided to let the facts 
speak for themselves and avoid characterizations, inferences and 
spin. Although we drew somewhat different conclusions from the 
facts we recounted, we did reach agreement about the need for fun- 
damental reform. 

We recognized that changes in the law were needed to bring 
greater transparency to meetings between the private sector and 
executive branch officials by requiring all political appointees and 
senior officials in Federal agencies and the White House to report 
their contacts with private parties seeking to influence official Gov- 
ernment action. Today, we begin this reform process. The executive 
branch Reform Act, which Ranking Member Davis and I have in- 
troduced, is a comprehensive reform measure that would increase 
transparency in the executive branch by requiring senior Govern- 
ment officials to report significant contacts with lobbyists. It would 
end the secret meetings between special interests and Government 
officials that characterize the operation of Vice President Cheney’s 
Energy Task Force, and it would expose the activities of influence 
peddlers like Jack Abramoff to public scrutiny. That is why this bill 
may be the most significant open Government legislation since the 
enactment of the Freedom of Information Act. 

Today we will also be considering the Whistleblower Protection 
Enhancement Act. This important bill would for the first time ex- 
tend whistleblower protections to national security officials and em- 
ployees of Federal contractors. It would make key improvements to 
current law to protect all whistleblowers in Federal Government 
agencies and it would ensure that Federal scientists who report po- 
litical interference with their work are protected from retribution. 

A key component of accountability is whistleblower protection. 
Federal employees are on the inside, they see when taxpayer dol- 
lars are wasted. They are often the first to see the signals of cor- 
rupt or incompetent management; yet without adequate protec- 
tions, they cannot step forward to blow the whistle. There are 
many Federal Government workers who deserve whistleblower pro- 
tection but perhaps none more than national security officials. 
These are Federal Government employees who have undergone ex- 
tensive background investigations, obtained security clearances and 
handled classified information on a routine basis. Our own Govern- 
ment has concluded that they can be trusted to work on the most 
sensitive law enforcement and intelligence projects. Yet these offi- 
cials receive no protection when they come forward to identify 
abuses that are undermining our national security. This bill would 
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finally give these courageous individuals the protections they de- 
serve. 

I am very proud of the leadership role of our committee on a bi- 
partisan basis in taking on these important bills . We are the com- 
mittee with the authority to reform the ethics laws that govern the 
executive branch of the Federal Government. We are the committee 
with the authority to restore the principles of open Government. 
And we are the committee with the authority to close the revolving 
door between Federal agencies and the private sector to ban secret 
meetings between Government officials and lobbyists and to halt 
procurement abuses. To meet these challenges, we must use our 
broad oversight power to investigate and expose abuses. 

But we should not stop there. We should also use our legislative 
authority to draft essential reforms. And today we begin in this im- 
portant legislative process. 

[The prepared statement of Hon. Henry A. Waxman and the 
texts of H.R. 984 and 985 follow:] 
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Statement of Rep. Henry A. Waxman 
House Committee on Oversight and Government 

Reform 

Hearing on H.R. 984, the Executive Branch Reform Act, 
and H.R. 985, the Whistleblower Protection 
Enhancement Act 

February 13, 2007 


Today, the Committee holds a hearing on two bills, 
the Executive Branch Reform Act and the Whistleblower 
Protection Enhancement Act. Both of these bills are the 
product of hard work and close bipartisan cooperation. 
Both of these measures were also reported out by this 
Committee on near-unanimous votes in the last Congress. 


Last year when we marked up these bills, I said they 
were an example of how Congress ought to work. I still 
feel that way, and I want to thank Ranking Member Davis 
for all the effort he has put into these measures, and for the 
truly bipartisan spirit with which he has approached these 


issues. 
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The indictments and scandals that have gripped 
Washington in recent years are proof that our existing laws 
need to be strengthened. The public wants honesty and 
accountability in government, and it is our job in the 
Oversight Committee to take the lead on reform. 

At the end of last Congress, Ranking Member Davis 
and I released a bipartisan report on Jack Abramoff s 
contacts with White House officials. Our report offered - 
and I quote - “an unusually detailed glimpse into a sordid 
subculture of fraud and attempted influence peddling.” We 
undertook this investigation because we wanted to learn 
what reforms would protect the integrity and increase the 
transparency of government. 

We were able to reach agreement on a report about 
Jack Abramoff because we decided to let the facts speak for 
themselves and avoid characterizations, inferences, and 
spin. And although we drew somewhat different 
conclusions from the facts we recounted, we did reach 
agreement about the need for fundamental reform. We 
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recognized that changes in the law were needed to bring - 
and I quote - “greater transparency to meetings between 
the private sector and executive branch officials by 
requiring all political appointees and senior officials in 
federal agencies and the White House to report their 
contacts with private parties seeking to influence official 
government action.” 

Today, we begin this reform process. 

The Executive Branch Reform Act, which Ranking 
Member Davis and I have introduced, is a comprehensive 
reform measure that would increase transparency in the 
executive branch by requiring senior government officials 
to report significant contacts with lobbyists. It would end 
the secret meetings between special interests and 
government officials that characterized the operations of 
Vice President Cheney’s energy task force. And it would 
expose the activities of influence-peddlers like Jack 
Abramoff to public scrutiny. 
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That’s why this bill may be the most significant open- 
government legislation since the enactment of the Freedom 
of Information Act. 

Today, we will also be considering the Whistleblower 
Protection Enhancement Act. This important bill would for 
the first time extend whistleblower protections to national 
security officials and employees of federal contractors. It 
would make key improvements to current law to protect all 
whistleblowers in federal government agencies. And it 
would ensure that federal scientists who report political 
interference with their work are protected from retribution. 

A key component of accountability is whistleblower 
protection. Federal employees are on the inside. They see 
when taxpayer dollars are wasted. They are often the first 
to see the signals of corrupt or incompetent management. 
Yet without adequate protections, they cannot step forward 
to blow the whistle. 
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There are many federal government workers who 
deserve whistleblower protection, but perhaps none more 
than national security officials. These are federal 
government employees who have undergone extensive 
background investigations, obtained security clearances, 
and handled classified information on a routine basis. Our 
own government has concluded that they can be trusted to 
work on the most sensitive law enforcement and 
intelligence projects. Yet these officials receive no 
protection when come forward to identify abuses that are 
undermining our national security. 

This bill would finally give these courageous 
individuals the protection they deserve. 

I am very proud of the leadership role our Committee 
- on a bipartisan basis - is taking on these important bills. 

We are the Committee with the authority to reform the 
ethics laws that govern the executive branch of the federal 
government. We are the Committee with the authority to 


5 
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restore the principles of open government. And we are the 
Committee with authority to close the revolving door 
between federal agencies and the private sector ... to ban 
secret meetings between government officials and lobbyists 
. . . and to halt procurement abuses. 

To meet these challenges, we must use our broad 
oversight power to investigate and expose abuses. But we 
should not stop there. We should also use our legislative 
authority to draft essential reforms. 

Today, we begin this important legislative process. 


6 
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110th CONGRESS Tf i\0 A 

1ST Session Mo4 

To provide for reform, in the operations of the executive branch. 


IN THE HOUSE OF REPRESENTATIVES 

Pebritaky 12, 2007 

Mr. WaXiVIAN (for himself and Mr. Tom Davis of Virginia) introduced the fol- 
lowing bill; which was referred to the Committee on Oversight and Gov- 
ernment Reform 


A BILL 

To provide for reform in the operations of the executive 

branch. 

1 Be it enacted hy the Senate and Home, of Representa- 

2 fives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Executive Branch Re- 

5 form Act of 2007”. 

6 SEC. 2. REQUIREMENTS RELATING TO SIGNIFICANT CON- 

7 TACTS. 

8 (a) In General. — The Ethics in Government Act of 

9 1978 (5 U.S.C. App. 4) is amended by adding at the end 
10 the follovvdng new title: 
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2 

1 “TITLE VI— EXECUTIVE BRANCH 

2 DISCLOSURE OF SIGNIFICANT 

3 CONTACTS 

4 “SEC. 601. RECORDING AND REPORTING BY CERTAIN EXEC- 

5 UTIVE BRANCH OFFICIALS OF SIGNIFICANT 

6 CONTACTS MADE TO THOSE OFFICIALS. 

7 “(a) In Geneeal. — N ot later than 30 days after the 

8 end of a calendar quarter, each covered executive branch 

9 official shall make a record of, and file mth the Office 

10 of Government Ethics a report on, any significant contacts 

11 during the quarter between the covered executive branch 

12 official and any private party relating to an official govern- 

13 ment action. If no such contacts occurred, each such offi- 

14 cial shall make a record of, and file with the Office a re- 

15 port on, this fact, at the same time. 

16 “(b) Contents op Record and Report. — Each 

17 record made, and each report filed, under subsection (a) 

18 shall contain — 

19 “(1) the name of the covered executive branch 

20 official; 

21 “(2) the name of each private jiarty who had a 

22 significant contact with that official; and 

23 “(3) for each private paity so named, a sum- 

24 marj" of the nature of the contact, including — 

25 “(A) the date of the contact; 
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3 

1 “(B) the subject matter of the contact and 

2 the specific executive branch action to which the 

3 contact relates; and 

4 “(C) if the contact was made on behalf of 

5 a client, the name of the client. 

6 “(c) Withholding FOLA,-Exempt iNFORiLiTiON. — 

7 This section does not require the filing nith the Office of 

8 Government Ethics of information that is exempt from 

9 public disclosure under section 552(b) of title 5, United 

10 States Code (popularly referred to at the “Freedom of In- 

1 1 formation Act” ) . 

12 “SEC. 602. AUTHORITIES AND RESPONSIBILITIES OF OP- 

1 3 FICE OF GOVERNMENT ETHICS. 

14 “(a) In GeneRjHj. — T he Director of the Office of 

15 Government Ethics shall — 

16 “(1) promulgate regulations to implement this 

17 title, proAdde guidance and assistance on the record- 

18 ing and reporting requirements of this title, and de- 

19 velop common standards, rules, and procedures for 

20 compliance with this title; 

21 “(2) review, and, where necessary, verify the ac- 

22 curacy, completeness, and timeliness of reports; 

23 “(3) develop filing, coding, and cross-indexing 

24 systems to carrj^ out the purpose of this title, includ- 

25 ing — 


•HR 984 m 
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1 “(A) a publicly available list of all private 

2 parties who made a significant contact; and 

3 “(B) computerized systems designed to 

4 minimize the burden of filing and maximize 

5 public access to reports filed under this title; 

6 “(4) make available for public inspection and 

7 copying at reasonable times the reports filed under 

8 this title; 

9 “(5) retain reports for a period of at least 6 

1 0 years after they are filed; 

11 “(6) compile and summarize, ndth respect to 

12 each reporting period, the information contained in 

13 reports filed with respect to such period in a clear 

14 and complete maimer; 

15 “(7) notify any covered executive branch official 

16 in writing that may be in noncomplianee with this 

17 title; and 

18 “(8) notify the United States Attorney for the 

19 District of Columbia that a covered executive branch 

20 official may be in noncomplianee with this title, if 

21 the covered executive branch official has been noti- 

22 fied in writing and has failed to provide an appro- 

23 priate response ffithin 60 days after notice was 

24 given under paragraph (7). 


•HR 984 IH 
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5 

1 “SEC. 603. PENALTIES. 

2 “(a) VIOIATION. — WlioCTer violates this title shall be 

3 subject to administrative sanctions, up to and including 

4 termination of emplojanent. 

5 “(b) Delibeeate Attempt To Conceai.. — ^Wbo- 

6 ever deliberately attempts to conceal a significant contact 

7 in Aolation of this title shall upon proof of such deliberate 

8 violation by a preponderance of the evidence, be subject 

9 to a chil fine of not more than $50,000, depending on 

10 the extent and grarity of the riolation. 

1 1 “SEC. 604. DEFINITIONS. 

12 “In this title; 

13 “(1) Cohered executive branch ofei- 

14 CLAIj. — T he term ‘covered executive branch official’ 

15 means — 

16 “(A) any officer or employee sening in a 

17 position in level I, II, III, IV, or V of the Exec- 

18 utive Schedule, as designated by statute or Bx- 

19 ecutive order; 

20 “(B) any member of the uniformed sen^- 

21 ices whose pay grade is at or above 0—7 under 

22 section 201 of title 37, United States Code; 

23 “(C) any officer or employee serving in a 

24 position of a confidential, policy-determining, 

25 policy-making, or policy-advocating character 


•HR 984 IH 
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13 
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15 
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17 
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6 

described in section 7511(b)(2)(B) of title 5, 
United States Code; 

“(D) any noneareer appointee, as defined 
by section 3132(a)(7) of title 5, United States 
Code; and 

“(E) any officer or employee sendng in a 
position of a confidential, policy-determining, 
policy-making, or policy advocating character, 
or any other indiUdnal functioning in the ca- 
pacity of such an officer or employee, in the Ex- 
ecutive Office of the President or the Office of 
the Vice President, but does not include the 
President or Vice President or the chief of staff 
of the President or Vice President. 

“(2) Significant contac^t. — 

“(A) In geneRxVL. — Except as provided in 
subparagraph (B), the term ‘significant contact’ 
means oral or wiltten communication (including 
electi'oiiic communication) that is made by a 
private party to a covered executive branch offi- 
cial in which such private party seeks to influ- 
ence official action by any officer or employee 
of the executive branch of the United States. 

“(B) Exception. — The term ‘significant 
contact’ does not include any communication 
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1 that is an exception to the definition of ‘lob- 

2 hying contact’ — 

3 “(i) under clauses (i) through (vii) or 

4 clauses (ix) through (xix) of subparagraph 

5 (B) of paragraph (8) of section 3 of the 

6 Lobbjdng Disclosure Act of 1995 (2 U.S.C. 

7 1602(8)(i)-(vii) or (ixHxix)); or 

8 “(ii) 'vith respect to publieally avail- 

9 able information only, under clause (-vdii) of 

10 subparagraph (B) of paragraph (8) of sec- 

11 tion 3 of the Lobbying Disclosure Act of 

12 1995 (2 U.S.C. 1602(8)(viii)). 

13 “(3) PRlt^\TE PiVRTY. — The term ‘private party’ 

14 means any person or entity, but does not include a 

15 {’’ederal, State, or local government official or a per- 

16 son representing such an official.”. 

17 (b) EPPECTRrE DATE. — 

18 (1) In general. — Title "SU of the Ethics in 

19 Government Act of 1978, as added by this section, 

20 takes effect 1 year after the date of the enactment 

21 of this Act, except as piwdded in paragraph (2). 

22 (2) Initlvl regulations. — The initial regula- 

23 tions required by section 602 of that Act shall be 

24 promulgated — 
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8 

1 (A) in draft form, not later than 270 days 

2 after the date of the enactment of this Act; and 

3 (B) in final form, not later than 1 year 

4 after the date of the enactment of this Act. 

5 SEC. 3. REQUIREMENTS RELATING TO STOPPING T HE RE- 

6 VOLVING DOOR 

7 The Ethics in Government Act of 1978 (5 U.S.C. 

8 App. 4) is amended adding- at the end the follo\ving 

9 new title: 

10 “TITLE VII— STOPPING THE 

1 1 REVOLVING DOOR 

12 “SEC. 701. TWO-YEAR COOLING-OFF PERIOD FOR PERSONS 

1 3 LEAVING GOVERNMENT SERVICE. 

14 “(a) In GEiVERiMi. — F or a period of two years after 

15 the termination of his emplojanent, a covered executive 

16 branch official — 

17 “(1) shall not engage in any conduct that would 

18 be prohibited under subsection (c) of section 207 of 

19 title 18, United States Code, if it occurred within 

20 one year after the termination of his emplojnnent; 

21 and 

22 “(2) shall not, if his position is described in 

23 subsection (d)(1) of section 207 of title 18, United 

24 States Code, engage in any conduct that would be 

25 prohibited under subsection (d) of section 207 of 
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1 title 18, United States Code, if it occurred within 

2 one year after the termination of his employment. 

3 “(b) No Effect on Section 207. — This section 

4 does not expand, contract, or otherwise affect the applica- 

5 tion of any waiver or criminal penalties under section 207 

6 of title 18, United States Code. 

7 “SEC. 702. PROHIBITION ON NEGOTIATION OF FUTURE EM- 

8 PLOYMENT. 

9 “(a) Prohibition. — covered executive branch offi- 

10 eial shall not participate in any official matter in which, 

1 1 to the officiaTs knowledge, a person or organization with 

12 whom the official is negotiating or has any arrangement 

13 concerning prospective employment has a financial inter- 

14 est, unless a waiver has been gTantcd under subsection (b). 

15 “(b) WArvTiRS Only When Exceptional Cir- 

16 CUMSTANCES EXIST. — waiver to subsection (a) is not 

17 available, and shall not be gi-anted, to any individual ex- 

18 eept in a ease which the Government official responsible 

19 for the indmdual’s appointment as a covered executive 

20 branch official determines that exceptional circumstances 

21 exist. Wlienever such a determination is made, the Direc- 

22 tor of the Office of Government Ethics shall review the 

23 circumstances relating to the determination, and the waiv- 

24 er shall not take effect until the date on which the Direc- 
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1 tor certifies in writing that exceptional circumstances 

2 exist. 

3 “SEC. 703. COOLING-OFF PERIOD FOR CERTAIN PERSONS 

4 ENTERING GOVERNMENT SERVICE. 

5 “(a) In General. — covered executive branch offi- 

6 cial shall not participate in any particular matter involving 

7 specific parties that would affect the financial interests of 

8 a covered entity. 

9 “(b) Waiver. — ^A n agency’s designated ethics officer 

10 may waive the prohibition in subsection (a) with respect 

11 to a covered executive branch official of that agency upon 

12 a determination that the relationship between the covered 

13 executive branch official and the covered entity is not so 

14 substantial as to be deemed likely to affect the integrity 

15 of the services that the Government may expect from the 

16 official. Whenever such a determination is made, the Di- 

17 rector of the Office of Government Ethics shall review the 

18 circumstances relating to the determination, and the waiv- 

19 er shall not take effect until the date on which the Direc- 

20 tor approves the determination in writing. 

21 “(e) Definition. — In this section, the term ‘covered 

22 entity’ means an entity — 

23 “(1) in which the official, within the previous 2 

24 years, served as an officer, director, trustee, general 

25 partner, or employee; or 
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1 “(2) for which the official, within the previous 

2 2 years, worked as a lobbjdst, lawyer, or other rep- 

3 resentative. 

4 “(d) No Eff'ect on Section 208. — This section 

5 does not expand, contract, or otheiwdse affect the applica- 

6 tion of any criminal penalties under section 208 of title 

7 18, United States Code. 

8 “SEC. 704. PENALTIES. 

9 “Wlioever violates section 701, 702, or 703 of this 

10 title shall, upon proof of such knowing violation by a pre- 

11 ponderance of the evidence, be subject to a civil fine of 

12 not more than $100,000, depending on the extent and 

13 gravity of the violation. 

14 “SEC. 705. DEFINITION. 

15 “In this title, the term ‘covered executive branch offi- 

16 cial’ means — 

17 “(1) any officer or employee serving in a posi- 

18 tion in level 1, II, III, R^, or V of the Executive 

19 Schedule, as designated by statute or Executive 

20 order; 

21 “(2) any member of the uniformed serUces 

22 Avhose pay grade is at or above 0-7 under section 

23 201 of title 37, United States Code; 

24 “(3) any officer or employee seiwing in a posi- 

25 tion of a confidential, policy-determining, policy- 
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1 making, or policy-advocating character described in 

2 section 7511(b)(2)(B) of title 5, United States Code; 

3 “(4) any noncareer appointee, as defined by 

4 section 3132(a)(7) of title 5, United States Code; 

5 “(5) any officer or employee sening in a posi- 

6 tion of a confidential, policy-determining, policy- 

7 making, or policy advocating character, or any other 

8 indradual functioning in the capacity of such an of- 

9 ficer or employee, in the Executive Office of the 

10 President or the Office of the Vice President; and 

11 “(6) the Vice President.”. 

12 SEC. 4. ADDITIONAL PROVISIONS RELATING TO PROCURE- 

13 MENT OFFICIALS. 

14 (a) Elimination of Loopholes That Allow 

15 Former Pedeilu. Opitcials To Accept COxMPEnsa- 

16 tion Prom CoNTRiUiTORS or Rei.ateh Entities. — Sec- 

17 tion 27(d) of the Office of Federal Procurement Policy 

18 Act (41 U.S.C. 423(d)) is amended — 

19 (1) in paragi’aiih (1) — 

20 (A) by striking “or consultant” and insert- 

21 ing “consultant, lawyer, or lobbjust”; 

22 (B) by striking “one year” and inserting 

23 “twu) years”; and 

24 (C) in subparagi'aph (C), by striking “per- 

25 sonally made for the Federal agene;y'^ — ” and in- 


•HR 984 IH 



22 


13 

1 serting “participated personally and siibstan- 

2 tially in—”; and 

3 (2) by amending paragraph (2) to read as fol- 

4 lows: 

5 “(2) Paragraph (1) shall not prohibit a former 

6 official of a Federal agency from aeeepting eom- 

7 pensation from any dmsioii or affiliate of a con- 

8 tractor that does not produce the same or similar 

9 products or sendees as the entity of the contractor 

10 that is responsible for the contract referred to in 

11 subparagraph (A), (B), or (C) of such paragraph if 

12 the agency’s designated ethics officer determines 

13 that — 

14 “(A) the offer of compensation is not a re- 

15 ward for any action described in paragraph (1); 

16 and 

17 “(B) aceeptanec of the compensation is ap- 

18 propriate and mil not affect the integi’ity of the 

19 procurement process.”. 

20 (b) Requirement for PEDERiVL Prooukement 

21 Officers To Disclose Job Offers DPcoe on Behalf 

22 of Relatives. — Section 27(c)(1) of such Act (41 U.S.C. 

23 423(c)(1)) is amended by inserting after “that official” 

24 the following: “oi' for a relative of that official (as defined 

25 in section 3110 of title 5, United States Code),”. 
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1 (e) Requirement on Award of Government 

2 Contracts to Former Employers. — Section 27 of 

3 such Act (41 U.S.C. 423) is amended by adding at the 

4 end the folloulng new subsection: 

5 “(i) Prohibition on Involvement by Certain 

6 Former Contractor Employees in Procure- 

7 MENTS. — ^An employee of the Federal Government who is 

8 a former employee of a contractor with the Federal Gov- 

9 ernment shall not be personally and substantially involved 

10 with any award of a contract to the employee’s former em- 

11 ployer, or the administration of such a contract, for the 

12 two-year period beginning on the date on which the em- 

13 ployee leaves the emplojanent of the contractor.”. 

14 (d) Regurvitons. — S ection 27 of such Act (41 

15 U.S.C. 423) is further amended by adding at tlie end of 

16 the following new subsection: 

17 “(i) Rbgui.u:VTIONS. — The Administrator, in consulta- 

18 tion with the Director of the Office of Government Ethics, 

19 shall-— 

20 “(1) promulgate regulations to carry out and 

21 ensure the enforcement of this section; and 

22 “(2) monitor and investigate indhidual and 

23 agency compliance with this section.”. 
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1 SEC. 5. PROHIBITION ON UNAUTHORIZED EXPENDITURE 

2 OF FUNDS FOR PUBLICITY OR PROPAGANDA 

3 PURPOSES. 

4 (a) Prohibition. — Chapter 13 of title 31, United 

5 States Code, is amended by adding at the end the fol- 

6 loMdng new section: 

7 “§ 1355. Prohibition on unauthorized expenditure of 

8 funds for publicity or propaganda pur- 

9 poses 

10 “An officer or employee of the United States Govern- 

1 1 ment may not make or authorize an expenditure or obliga- 

12 tion of funds for publicity or propaganda purposes wathin 

13 the United States unless authorized by law.”. 

14 (b) CLERiCiLL Amendment. — The table of sections 

15 for chapter 13 of such title is amended by adding at the 

16 end the followng new item: 

“1.355. Prohibition on unauthorized expenditure of funds for publicity or propa- 
ganda purposes.”. 

17 SEC. 6. REQUIREMENT FOR DISCLOSURE OF FEDERAL 

18 SPONSORSHIP OF ALL FEDERAL ADVER- 

19 TISING OR OTHER COMMUNICATION MATE- 

20 RIALS. 

21 (a) Requirement. — Each advertisement or other 

22 communication paid for by an Executive agencj', either di- 

23 rectly or through a contract awarded by the Executive 

24 agency, shall include a prominent notice informing the tar- 
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1 get audience that the advertisement or other communica- 

2 tion is paid for by that Executive agency. 

3 (b) Advertisement or Other Communication. — 

4 In this section, the term “advertisement or other eommu- 

5 nication” includes — 

6 (1) an advertisement disseminated in any form, 

7 including print or by any electronic means; and 

8 (2) a communication by an individual in any 

9 form, including speech, print, or by any electronic 

10 means. 

11 (c) Executive Agency. — In this section, the term 

12 “Executive agency” has the meaning provided in section 

13 105 of title 5, United States Code. 

14 SEC. 7. ELIMINATION OF “PSEUDO” CLASSIFICATION. 

15 (a) Reports on the Proliferating Use op 

16 “Pseudo” CioASSification Designations. — 

17 (1) Report by federal agencies. — Not later 

18 than six months after the date of the enactment of 

19 this Act, each federal agency shall submit to the Ar- 

20 ehivist of the United States and the congressional 

21 committees described in subsection (d) a report de- 

22 scribing the use of “pseudo” classification designa- 

23 tions. 

24 (2) Matters covered. — Each such agency 

25 shall report on, at a minimum, the follovdng: 
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(A) The number of “pseudo” classification 
designation policies used by the agency. 

(B) Any existing guidance, instmction, di- 
rective, or regulations regarding the agency’s 
use of “pseudo” classification designations. 

(C) The number and level of experience 
and trainuig of Federal agency, office, and con- 
tractor personnel authorized to make “pseudo” 
classification designations. 

(D) The cost of placing and maintaining 
information imder each “pseudo” classification 
designation. 

(E) The extent to which information 
plac.ed under “pseudo” classification designa- 
tions has subsequently been released under sec- 
tion 552 of title 5, United States Code (popu- 
larly knowm as the Freedom of Information 
Act). 

(F) The extent to which “pseudo” classi- 
fication designations have been used to ’withhold 
from the public information that is not author- 
ized to be withheld by Federal statute, or by an 
Executive order relating to the classification of 
national security information. 
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1 (G) The statutory provisions described in 

2 subsection (c). 

3 (3) Report by the ARCHmsT op the 

4 UNITED states, — Not later than 9 months after the 

5 date of the enactment of this Act, the Archivist of 

6 the United States shall issue to the congressional 

7 committees described in subsection (d) a report on 

8 the use of “pseudo” classification designations 

9 across the executive branch that is based on the in- 

10 formation pro^dded by agencies, as well as input 

11 from the Director of National Intelligence, Federal 

12 agencies, offices, and contractors. All federal agen- 

13 cies, offices, and contractors shall cooperate fully 

14 and promptly with all requests by the Archivist in 

15 the fulfillment of this paragraph. 

16 (4) Notice and comment. — The Archhdst 

17 shall provide notice and an opportunity for public 

18 comment on the report. 

19 (b) Elimination op “Pseudo” Classification 

20 Designations. — 

21 (1) ReguIjATIONS. — Not later than 15 months 

22 after the date of the enactment of this Act, the Ar- 

23 chivist of the United States shall promulgate regula- 

24 tions banning the use of “pseudo” classification des- 

25 ignations. 
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1 (2) Standards for information control 

2 desionations. — If the Archivist determines that 

3 there is a need for some ag-eiicies to use information 

4 control designations to safeguard information prior 

5 to reAew for disclosure, beyond those designations 

6 established by statute or by an Executive Order re- 

7 lating to the classification of national security infor- 

8 mation, the regulations under paragraph (1) shall 

9 establish standards for the use of those designations 

10 by agencies. Such standards shall address, at a min- 

1 1 iniuni, the follomng issues: 

12 (A) Standards for utilizing the inforination 

13 control designations in a manner that is nar- 

14 rowly tailored to maximize public access to in- 

15 formation. 

16 (B) Procedures for' piHmdiug' speeilied 

17 Federal officials with authority to utilize the in- 

18 formation control designations, including train- 

19 ing and certification requii’ements. 

20 (C) Categories of information that may be 

21 assigned the infonnation control designations. 

22 (D) The duration of the information con- 

23 ti’ol designations and the process by which they 

24 null be removed. 
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1 (E) Procedures for ideutii^'ing, marking, 

2 dating, and tracking information assigned the 

3 information control designations, including the 

4 identity of officials making the designations. 

5 (F) Specific limitations and prohibitions 

6 against using the information control designa- 

7 tions. 

8 (G) Procedures for members of the public 

9 to challenge the use of the information control 

10 designations. 

11 (H) The manner in which the use of the 

12 information control designations relates to the 

13 procedures of each agency or office under sec- 

14 tion 552 of title 5, United States Code. 

15 (3) REGUIjiVTION TO CONSTITUTE SOLE AU- 

16 THORITY. — regulation promulgated pursuant to 

17 this subsection shall constitute the sole authority by 

18 which Federal agencies, offices, or contractors are 

19 permitted to control information for the purposes of 

20 safeguarding information prior to review for disclo- 

21 sure, other than authority granted by Federal stat- 

22 ute or by an Executive order relating to the classi- 

23 fication of national security information. 

24 (e) Rbvtew op Statutory Barriers to Public 

25 Access Inporalation. — 
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1 (1) Review op statutes. — ^A s part of the re- 

2 port required under subsection (a)(3), the Ai’chmst 

3 shall examine existing Federal statutes that allow 

4 Federal agencies, offices, or contractors to control, 

5 protect, or otherwise -ndthhold information based on 

6 security concerns. 

7 (2) Recommendations. — T he report shall 

8 make recommendations on potential changes to the 

9 F’ederal statutes examined under paragraph (1) that 

10 would improve public access to information governed 

11 by such statutes. 

12 (d) Definitions. — In this section: 

13 (1) The term “congressional committees” 

14 means the Committees on Government Reform, Ju- 

15 dieiary, Homeland Security, and Appropriations of 

16 the House of Representatives and the Committees 

17 on Homeland Security and Governmental Affairs, 

18 Judiciaiy, and Appropriations of the Senate. 

19 (2) The term “ ‘pseudo’ classification designa- 

20 tions” means information control designations, in- 

21 eluding “sensitive but unclassified” and “for official 

22 use only”, that are not defined by Federal statute, 

23 or by an Executive order relating to the classifiea- 

24 tion of national security information, but that are 

25 used to manage, direct, or route Government infor- 
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1 mation, or control the accessibility of Government 

2 information, regardless of its form or format. 

O 
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110th congress 

1st Session 


H. R. 985 


To amorid title 5, lJuited States Code, to clarify which diselosores of informa- 
tion are protected from prohibited personnel practices; to require a state- 
ment in nondisclosure policies, forms, and agreements to the effect that 
such policies, forms, and agreements are consistent mth certain disclo- 
sure |)roteetions, and for other purposes. 


IN THE HOUSE OP EEPRESENTATHHIS 

FEBKUMtY 12, 2007 

Mr. WAXJLtN (for him.self, Mr. Platts, Mr. Van Hollex, and Mr. Tom 
Davis of Virginia) introiluced the following bill; which was referred to the 
Committee on Oversight and Government Reform, and in addition to the 
Committee on Aimed Services, for a period to be subsequently deter- 
mined by the Speaker, in each ease for consideration of such provisions 
as fall within the jurisdiction of the committee concerned 


A BILL 

To amend title 5, United States Code, to clarify which disclo- 
sures of information are protected from prohibited per- 
sonnel practices; to require a statement in nondisclosure 
policies, forms, and agreements to the effect that such 
policies, forms, and agreements are consistent with cer- 
tain disclosure protections, and for other purposes. 

1 Be it e/nacted by the Senate and House of Representa- 


2 tives of the United States ofAtnerica in Co ngress assembled, 
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1 SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

2 (a) Short Title. — ^This Act may be cited as the 

3 “’V\Tiistleblower Protection Enhancement Act of 2007”. 

4 (b) Table of Contents. — The table of contents for 

5 this Act is as follows: 

See. 1. Short title; table of content*?. 

Sec. 2. Clarification of disclosures covered. 

Sec. 3. Covered disclosures. 

Sec. 4. Rebuttable presumption. 

See. 5. Nondisclosure policies, foims, and agreements. 

See. 6. Exclusion of agrmcies by the Pi'esidcnt. 

Sec. 7. Disciplinaiy action. 

Sc<3. 8. Government Accountability Office study on revocation of sccuiity clear- 
ances. 

Sec. 9. Alternative recourse. 

Sec. 10. National security whistleblower rights. 

Sec. 11. Enhancement of contractor employee whistleblower protections. 

See. 12. Prohibited personnel practices affecting the Transportation Security 
. Administration. 

Sec. 13. Clarification of whistleblower rights relating to scientific and other re- 
searcli. 

Sec. 14. Effective date. 

6 SEC. 2. CLARIFICATION OF DISCLOSURES COVERED. 

7 Section 2302(b)(8) of title 5, United States Code, is 

8 amended — 

9 (1) in subparagraph (A) — 

10 (A) by striking “which the employee or ap- 

11 plicant reasonably believes ovidenees” and in- 

12 serting without restriction as to time, place, 

13 form, motive, context,, or prior disclosure made 

14 to any person by an employee or applicant, in- 

15 eluding a disclosure made in the ordinaiy 

16 course of an employee’s duties, that the em- 
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1 ployee or applicant reasonably believes is e\a- 

2 deuce of’; and 

3 (B) in clause (i), by striking “a violation” 

4 and inserting “any vdolation”; and 

5 (2) in subparagraph (B) — 

6 (A) by striking “which the employee or ap- 

7 plicant reasonably believes evidences” and in- 

8 serting wdthout restriction as to time, place, 

9 form, motive, context, or prior disclosure made 

10 to any person by an employee or applicant, in- 

1 1 eluding a disclosure made in the oixlinary 

12 course of an employee’s duties, of information 

13 that the employee or applicant reasonably be- 

14 lieves is evidence of’; and 

15 (B) in clause (i), by striking “a ^dolation” 

16 and inserting “any violation (other than a viola- 

17 tion of this section)”. 

1 8 SEC. 3. COVERED DISCLOSURES. 

19 Section 2302(a)(2) of title 5, United States Code, is 

20 amended — 

21 (1) in subparagi’aph (B)(ii), by striking “and” 

22 at the end; 

23 (2) in subparagraph (C)(iii), by striking the pe- 

24 riod at the end and inserting “; and”; and 

25 (3) by adding at the end the following: 
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1 “(D) ‘disclosure’ means a formal or informal 

2 communication, but does not include a communica- 

3 tion concerning policy decisions that lawfully exer- 

4 cise discretionary authority unless the employee pro- 

5 aiding the disclosure reasonably believes that the dis- 

6 closure e\ddences — . 

7 “(i) any violation of any law, rule, or regu- 

8 lation; or 

9 “(ii) gross mismanagement, a gross waste 

10 of funds, an abuse of authority, or a substantial 

11 and specific danger to public health or safety.”. 

12 SEC. 4. REBUTTABLE PRESUMPTION. 

13 Section 2302(b) of title 5, United States Code, is 

14 amended by adding at the end the following: “For pur- 

15 poses of paragraph (8), any presumption relating to the 

16 performance of a duty by an employee who has authority 

17 to take, direct others to take, recommend, or approve any 

18 personnel action may be rebutted by substantial ewdence. 

19 For purposes of paragraph (8), a determination as to 

20 whether an employee or applicant reasonably believes that 

21 such employee or applicant has disclosed information that 

22 evidences any \iolation of law, rule, regulation, gross mis- 

23 management, a gross waste of funds, an abuse of author- 

24 ity, or a substantial and specific danger to public health 

25 or safety shall be made by determining whether a disin- 


•HR 98S ra 



36 


5 

1 terested observer mth knowledge of the essential facts 

2 knoTO to or readily ascertainable by the employee or appli- 

3 cant could reasonably conclude that the actions of the 

4 Government evidence such violations, mismanagement, 

5 waste, abuse, or danger.”. 

6 SEC. 5. NONDISCLOSURE POLICIES, FORMS, AND AGREE- 

7 MENTS. 

8 (a) Personnel Action. — Section 2302(a)(2)(A) of 

9 title 5, United States Code, is amended — 

10 (1) in clause (x), by striking “and” at the end; 

11 (2) by redesignating clause (xi) as clause (xii); 

12 and 

13 (3) by inserting after clause (x) the following; 

14 “(xi) the implementation or enforcement of 

15 any nondisclosure policy, form, or agreement; 

16 and”. 

17 (b) Prohibited Personnel Practice. — Section 

18 2302(b) of title 5, United States Code, is amended — 

19 (1) in paragraph (11), by striking “or” at the 

20 end; 

21 (2) by redesignating paragraph (12) as para- 

22 graph (14); and 

23 (3) by inserting after paragraph (11) the fol- 

24 lowing: 
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1 “(12) implement or enforce any nondisclosure 

2 policy, form, or agreement, if such policy, form, or 

3 agreement does not contain the follondng statement: 

4 ‘These provisions ai'e consistent with and do not su- 

5 persede, conflict with, or otherwise alter the em- 

6 ployee obligations, rights, or liabilities created by 

7 Executive Order No. 12958; section 7211 of title 5, 

8 United States Code (governing disclosures to Con- 

9 gress); section 1034 of title 10, United States Code 

10 (governing disclosures to Congress by members of 

11 the military); section 2302(b)(8) of title 5, United 

12 States Code (governing disclosimes of illegality, 

13 waste, fraud, abuse, or public health or safety 

14 threats); the Intelligence Identities Protection Act of 

15 1982 (50 U.8.C. 421 and following) (governing dis- 

16 closures that could expose confidential Government 

17 agents); and the statutes which protect against dis- 

18 closures that could compromise national security, in- 

19 eluding sections 641, 793, 794, 798, and 952 of title 

20 18, United States Code, and section 4(b) of the Snb- 

21 versive Activities Control Act of 1950 (50 U.S.C. 

22 783(b)). The definitions, requirements, obligations, 

23 rights, sanctions, and liabilities created by such Bx- 

24 ecutive order and such statutory provisions are in- 

25 coi-porated into this agi-ecment and are controlling.’; 
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1 “(13) conduct, or cause to be conducted, an in- 

2 vestigatiou, other than any ministerial or nondis- 

3 cretionarj' factfinding aetmties necessary for the 

4 agency to perfoi’m its mission, of an employee or ap- 

5 plicant for employment because of any activity pro- 

6 tecded under this section; or”. 

7 SEC. 6. EXCLUSION OF AGENCIES BY THE PRESIDENT. 

8 Section 2302(a)(2)(C) of title 5, United States Code, 

9 is amended by striking clause (ii) and inseiding the fol- 

10 lowing: 

11 “(ii)(I) the Federal Bureau of Investiga- 

12 tion, the Central Intelligence Agency, the De- 

13 tense Intelligence Agency, the National 

14 Geospatial-Intelligence Agency, or the National 

15 Security Agency; or 

16 “(II) as determined by the President, any 

17 Executive agency or unit thereof the principal 

18 function of which is the conduct of foreign in- 

19 telligenee or counterintelligence activities, if the 

20 determination (as that determination relates to 

21 a personnel action) is made before that per- 

22 sonnel action; or”. 

23 SEC. 7. DISCIPLINARY ACTION. 

24 Section 1215(a)(3) of title 5, United States Code, is 

25 amended to read as follows: 
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1 “(3)(A) A final order of the Board may impose — 

2 “(i) disciplinary action consisting of removal, 

3 reduction in grade, debarment from Federal employ- 

4 ment for a period not to exceed 5 years, suspension, 

5 or reprimand; 

6 “(ii) an assessment of a civil penalty not to ex- 

7 eeed $1,000; or 

8 • “(iii) any combination of disciplinary actions 

9 described under clause (i) and an assessment de- 

10 scribed under clause (ii). 

11 “(B) In any case in which the Board finds that an 

12 employee has committed a prohibited personnel practice 

13 under paragraph (8) or (9) of section 2302(b), the Board 

14 shall impose disciplinaiy action if the Board finds that the 

15 aetmty protected under such paragraph (8) or (9) (as the 

16 case may be) was the primarj^ motivating factor, unless 

17 that employee demonstrates, by a preponderance of the 

18 evidence, that the employee would have taken, failed to 

19 take, or threatened to take or fail to take the same per- 

20 sonnel action, in the absence of such protected aetmty.”. 

21 SEC. 8 . GOVEKNMENT ACCOUNTABILITY OFFICE STUDY ON 

22 REVOCATION OF SECURITY CLEARANCES. 

23 (a) Requirement. — The Comptroller General shall 

24 conduct a study of security clearance revocations, taking 

25 effect after 1996, with respect to personnel that filed 
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1 claims under chapter 12 of title 5, United States Code, 

2 ill connection there\’iith. The study shall consist of an ex- 

3 amination of the number of such clearances revoked, the 

4 number restored, and the relationship, if any, between the 

5 I'esolution of claims filed under such chapter and the res- 

6 toration of such clearances. 

7 (b) Report. — Not later than 270 days after the date 

8 of the enactment of this Act, the Comptroller General shall 

9 submit to the Committee on Oversight and Government 

10 Reform of the House of Representatives and the Com- 

11 mittee on Homeland Security and Governmental Affairs 

12 of the Senate a reiiort on the results of the study required 

13 ly subsection (a). 

1 4 SEC. 9. ALTERNATIVE RECOURSE. 

15 (a) In Gener^u.,. — S ection 1221 of title 5, United 

16 States Code, is amended by adding at the end the fol- 

17 lowing: 

18 “(k)(l) If, in the case of an employee, former em- 

19 ployee, or applicant for emplojmient who seeks corrective 

20 action (or on behalf of whom corrective action is sought) 

21 from the Merit Systems Protection Board based on an al- 

22 leged proliibited personnel practice described in section 

23 2302(b)(8), no final order or decision is issued by the 

24 Board within 180 daj^s after the date on which a request 

25 for such corrective action has been duly submitted (or, in 
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1 the event that a final order or decision is issued by the 

2 Board, whether within that 180-day period or thereafter, 

3 then, within 90 days after such final order or decision is 

4 issued, and so long as such employee, former employee, 

5 or applicant has not filed a petition for judicial review of 

6 such order or decision under subsection (h)) — 

7 “(A) such employee, former employee, or appli- 

8 cant may, after providing written notice to the 

9 Board, bring an action at law or equity for de novo 

10 review in the appropriate United States district 

1 1 court, which shall have jurisdiction over such action 

1 2 without regard to the amount in controversy; and 

13 “(B) in any such action, the court — 

14 “(i) shall apply the standards set forth in 

15 subsection (e); and 

16 “(ii) may award any relief which the court 

17 considers appropriate, including any relief de- 

18 scribed in subsection (g), 

19 “(2) For purposes of this subsection, the term ‘appro- 

20 priate United States district court’, as used wfth respect 

21 to an alleged prohibited personnel practice, means the 

22 United States district court for the district in which the 

23 prohibited personnel practice is alleged to have been com- 

24 mitted, the judicial district in which the employment 

25 records relevant to such practice are maintained and ad- 
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1 ministered, or the judicial district in which resides the em- 

2 ployee, former employee, or applicant for emplojunent al- 

3 legedly affected by such practice. 

4 “(3) This subsection applies with respect to any ap- 

5 peal, petition, or other request for corrective action duly 

6 submitted to the Board, whether pursuant to section 

7 1214(b)(2), the preceding provisions of this section, sec- 

8 tion 7513(d), or any otherwise applicable piwisions of 

9 law, inle, or regulation.”. 

10 (b) RE\^EW OP MSPB Decisioxs. — Section 7703(b) 

1 1 of such title 5 is amended — 

12 (1) in the first sentence of paragraph (1), by 

13 striking “the United States Court of Appeals for the 

14 Federal Circuit” and inserting “the appropriate 

15 United States court of appeals”; and 

16 (2) by adding at the end the following: 

17 “(3) For purposes of the first sentence of paragTaph 

18 (1), the term ‘appropriate United States court of appeals’ 

19 means the United States Court of Appeals for the Federal 

20 Circuit.”. 

21 (c) Coxforming Amendments. — 

22 (1) Section 1221(h) of such title 5 is amended 

23 by adding at the end the following: 

24 “(3) Judicial review under this subsection shall not 

25 be available with respect to any decision or order as to 
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1 which the employee, former employee, or applieant has 

2 filed a petition for judicial review under subsection (k).”. 

3 (2) Section 7703(e) of such title 5 is amended 

4 by striking “court.” and inserting “court, and in the 

5 case of a prohibited personnel practice described in 

6 section 2302(b)(8) brought under any provision of 

7 law, rule, or regulation described in section 

8 1221(k)(3), the employee or applicant shall have the 

9 right to de novo review in accordance with section 

10 1221(k).”. 

1 1 SEC. 10. NATIONAL SECURITY WfflSTLEBLOWER RIGHTS. 

12 (a) In General. — C hapter 23 of title 5, United 

13 States Code, is amended by inserting after section 2303 

14 the following: 

15 “§ 2303a. National security whistleblower rights 

16 “ (a) Prohibition of Reprisals. — 

17 “(1) In general. — In addition to any rights 

18 provided in section 2303 of this title, title VII of 

19 Public Law 105—272, or any other provision of law, 

20 an employee, former employee, or applicant for em- 

21 ployment in a covered agency may not be dis- 

22 charged, demoted, or otherwise discriminated 

23 against (including by denying, suspending, or revok- 

24 ing a security clearance, or by otherwise restricting 

25 access to classified or sensitive information) as a re- 
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prisal for making a disclosure described in para- 
graph (2). 

“(2) DisclOSUEES described. — A disclosure 
described in this paragraph is any disclosure of cov- 
ered information which is made — 

“(A) by an employee, former employee, or 
applicant for employment in a covered agency 
(without restriction as to time, place, form, mo- 
tive, context, or prior disclosure made to any 
person by an employee, former employee, or ap- 
plicant, including a disclosure made in the 
course of an employee’s duties); and 

“(B) to an authorized Member of CJon- 
gress, an authorized official of an Executive 
agency, an authorized official of the Depart- 
ment of Justice, or the Inspector General of the 
covered agency in which such employee is em- 
ployed, such former employee was employed, or 
such applicant seeks employment. 

“(b) Im^STiGATiON OF COMPLAINTS. — ^An em- 
ployee, former employee, or applicant for emplojinent in 
a covered agency who believes that such employee, former 
employee, or applicant has been subjected to a reprisal 
prohibited by subsection (a) may submit a complaint to 
the Inspector General and the head of the covered agency. 
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1 The Inspector General shall investigate the complaint and, 

2 unless the Inspector General determines that the com- 

3 plaint is frivolous, submit a report of the findings of the 

4 investig'ation within 120 days to the employee, former em- 

5 ployee, or applicant and to the head of the covered agency. 

6 “(c) Remedy. — 

7 “(1) Within 180 days of the filing of the com- 

8 plaint, the head of the covered agency shall, taking 

9 into consideration the report, of the Inspector Gen- 

10 eral under subsection (b) (if any), determine whether 

11 the employee, former employee, or applicant has 

1 2 been subjected to a reprisal prohibited by subsection 

13 (a), and shall either issue an order denying relief or 

14 shall implement corrective action to return the em- 

15 ployee, former employee, or applicant, as nearly as 

16 possible, to the position he w^ould have held had the 

17 reprisal not occurred, including voiding any directive 

18 or order denjung, suspending, or revoking a security 

19 clearance or othervrise restricting access to classified 

20 or sensitive information that constituted a reprisal, 

21 as w'ell as proriding back pay and related benefits, 

22 medical costs incurred, travel expenses, and any 

23 other reasonable and foreseeable consequential dam- 

24 ages including attorney’s fees and costs. If the head 

25 of the covered agency issues an order denying relief, 
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] he shall issue a report, to the employee, former em- 

2 ployee, or applicant detailing the reasons for the de- 

3 nial. 

4 “(2) (A) If the head of the covered agency, in 

5 the process of implementing’ corrective action under 

6 paragraph (1), voids a directive or order denying, 

7 suspending, or revoking a security clearance or oth- 

8 erwdse restricting access to classified or sensitme in- 

9 formation that constituted a reprisal, the head of the 

10 covered agency may re-initiate procedures to issue a 

11 directive or order denying, suspending, or revoking 

12 a security clearance or otherwise restricting access 

13 to classified or sensitive information only if those re- 

14 initiated procedures are based exclusively on national 

15 security eonc;erns and are unrelated to the actions 

16 constituting the original reprisal. 

17 “(B) In any case in which the head of a covered 

18 agencj" re-initiates procedures under subparagraph 

19 (A), the head of the covered agency shall issue an 

20 unclassified report to its Inspector General and to 

21 authorized Members of Congress (with a classified 

22 annex, if necessary), detailing the cireurastances of 

23 the agency’s re-initiated procedures and describing 

24 the manner in which those procedures are based ex- 

25 clusively on national security concerns and are unre- 
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1 lated to the actions constituting the original reprisal. 

2 The head of the covered agency shall also piwade 

3 periodic updates to the Inspector General and au- 

4 thorized Members of Congress detailing anjr signifi- 

5 cant actions taken as a result of those procedures, 

6 and shall respond promptly to inquiries from author- 

7 ized Members of Congress regarding the status of 

8 those procedures. 

9 “(3) If the head of the covered agency has not 

10 made a determination under paragi'aph (1) within 

11 180 daj's of the filing of the complaint (or he has 

12 issued an order denying relief, in whole or in part, 

13 whethei' within that 180-day period or thereafter, 

14 then, within 90 days after such order is issued), the 

15 employee, former employee, or applicant for employ- 

16 mont may bring an action at law or equity for de 

17 novo review to seek any corrective action described 

18 in paragraph (1) in the appropriate United States 

19 district court (as defined by section 1221 (k)(2)), 

20 which shall have jurisdiction over such action Avith- 

21 out regard to the amount in controversy. A petition 

22 to review a final decision under this paragraph shall 

23 be filed in the United States Court of Appeals for 

24 the Federal Circuit. 
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1 “(4) An employee, former employee, or appli- 

2 eant adversely affected or aggrieved by an order 

3 issued under paragraph (1), or who seeks review of 

4 any corrective action determined under paragraph 

5 (1), may obtain judicial review' of such order or de- 

6 termination in the United States Court of Appeals 

7 for the Federal Circuit. No petition seeking such re- 

8 view' may he filed more than 60 days after issuance 

9 of the order or the determination to implement coi'- 

10 rective action by the head of the agency. Review' 

11 shall conform to chapter 7. 

12 “(5) (A) If, in any action for damages or relief 

13 under paragi’aph (3) or (4), an Executive agency 

14 moves to withhold information from discovery based 

15 on a claim that disclosure w'ould be inimical to na- 

16 tional security by asserting the pri-vilege commonly 

17 referred to as the ‘state secrets privilege’, and if the 

18 assertion of such privilege prevents the plaintiff from 

19 estahlisliing an element in support, of the plaintiff’s 

20 claim, the court shall resolve the disputed issue of 

21 fact or law in favor of the plaintiff, provided that an 

22 Inspector General investigation undei’ subsection (b) 

23 has resulted in substantial confirmation of that ele- 

24 ment, or those elements, of the plaintiff’s claim. 
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1 “(B) In any case in which an Executive agency 

2 asserts the privilege commonly referred to as the 

3 ‘state secrets privilege’, whether or not an Inspector 

4 General has conducted an investigation under sub- 

5 section (b), the head of that agency shall, at the 

6 same time it asserts the privilege, issue a report to 

7 authorized Members of Congress, accompanied by a 

8 classified annex if necessaiy, describing the reasons 

9 for the assertion, explaining why the court hearing 

10 the matter does not have the ability to maintain the 

1 1 protection of classified information related to the as- 

12 sertion, detailing the steps the agency has taken to 

13 arrive at a mutually agreeable settlement with the 

14 emploj'’ee, former employee, or applicant for employ- 

15 ment, setting forth the date on which the classified 

16 information at issue will be declassified, and pro- 

17 viding all relevant information about the underlying 

18 substantive matter. 

19 “(d) Applicability to Non-Co\^red Agencies. — 

20 An employee, former employee, or applicant for employ- 

21 ment in an Executive agency (or element or xmit thereof) 

22 that is not a covered agency shall, for purposes of any 

23 disclosure of covered information (as described in sub- 

24 section (a)(2)) which, consists in whole or in part of classi- 

25 tied or sensitive information, be entitled to the same pro- 
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1 tections, lights, and remedies under this section as if that 

2 Executive agency (or element or unit thereof) were a cov- 

3 ered agency. 

4 “(e) Construction.— N othing in this section may 

5 be construed — 

6 “(1) to authorize the discharge of, demotion of, 

7 or discrimination against an employee for a diselo- 

8 sure other than a disclosure protected by subsection 

9 (a) or (d) of this section or to modify or derogate 

10 from a right or remedy othenvise available to an em- 

11 ployee, former employee, or applicant for eniploy- 

12 ment; or 

13 “(2) to preempt, modify, limit, or derogate any 

14 rights or remedies available to an employee, former 

15 employee, or applicant for employment under any 

16 other provision of law, rule, or regulation (including 

17 the Lloyd'La Pollette Act). 

18 No court or administrative agency may require the ex- 

19 haustion of any right or remedy under this section as a 

20 condition for pursuing any other right or remedy otherwise 

21 available to an employee, former employee, or applicant 

22 under any other provision of law, nile, or regulation (as 

23 referred to in paragraph (2)). 

24 “(f) Definitions. — ^P or purposes of this section— 
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1 “(1) the term ‘covered information’, as used 

2 with respect to an employee, former employee, or ap- 

3 plieant for employment, means any information (in- 

4 eluding classified or sensitive information) which the 

5 employee, former employee, or applicant reasonably 

6 believes e\ddences — 

7 “(A) any violation of any law, rule, or reg- 

8 Illation; or 

9 “(B) gross mismanagement, a gross waste 

10 of funds, an abuse of authority, or a substantial 

11 and specific danger to public health or safety; 

12 “(2) the term ‘covered agency’ means — 

13 “(A) the Federal Bureau of Investigation, 

14 the Central Intelligence Agency, the Defense In- 

15 telligence Agency, the National 6eospatial-In- 

16 telligence Agency, the National Securitj' Agen- 

17 ey, and the National Reconnaissance Office; 

18 and 

19 “(B) any other Executive agency, or ele- 

20 ment or unit thereof, determined by the Presi- 

21 dent under section 2302(a)(2)(C)(ii)(II) to have 

22 as its principal function the conduct of foreign 

23 intelligence or counterintelligence activities; 

24 “(3) the term ‘authorized Member of Congress’ 

25 means a member of the House Permanent Select 
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21 

Committee on Intelligence, the Senate Select Com- 
mittee on Intelligence, the House Committee on 
Oversight and Government Reform, the Senate Com- 
mittee on Homeland Security and Governmental M- 
fairs, and the committees of the House of Rep- 
resentatives or the Senate that have oversight over 
the program about which the covered information is 
disclosed; 

“(4) the term ‘authorized official of an Execu- 
tive agency’ shall have such meaning as the Office 
of Personnel Management shall by regulation pre- 
scribe, except that such term shall, vith respect to 
any employee, former employee, or applicant for cm- 
plojTOcnt in an agency, include — 

“(A) the immediate supenisor of the em- 
ployee or former employee and each successive 
supei^dsor (immediately above such immediate 
supervisor) within the employee’s or former em- 
ployee’s chain of authority (as detemiined 
under siich regulations); and 

“(B) the head, general counsel, and om- 
budsman of such agency; and 
“(5) the term ‘authorized official of the Depart- 
ment of Justice’ means anj^ employee of the Depart- 
ment of Justice, the duties of wRose position include 
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1 the investigation, enforcement, or prosecution of any 

2 law, rule, or regulation,”. 

3 (b) Clerical Aiviendment. — The table of sections 

4 for chapter 23 of title 5, United States Code, is amended 

5 by inserting after the item relating to section 2303 the 

6 follovdng: 

“2303a. National security whistleblower rights.”. 

7 SEC. 11. ENHANCEMENT OF CONTRACTOR EMPLOYEE 

8 WHISTLEBLOWER PROTECTIONS. 

9 (a) CmLLVN Agency Contracts. — Section 315(c) 

10 of the Federal Property and Administrative Services Act 

11 of 1949 (41 U.S.C, 265(c)) is amended— 

12 (1) in paragraph (1), by striking “If the head” 

13 and all that follows through “actions:” and inserting 

14 the follovdng: “Not later than 180 days after sub- 

15 mission of a complaint under subsection (b), the 

16 head of the executive agency concerned shall deter- 

17 mine whether the contractor concerned has subjected 

18 the complainant to a reprisal prohibited by sub- 

19 section (a) and shall either issue an order denjdng 

20 relief or shall take one or more of the following ac- 

21 tions:”; and 

22 (2) by redesignating paragraph (3) as para- 

23 graph (4) and adding after paragraph (2) the fol- 

24 lowing new paragraph (3): 
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1 “(3) If the head of an executive agency has not issued 

2 an order udthin 180 days after the submission of a coni- 

3 plaint under subsection (b) and there is no showing that 

4 such delay is due to the bad faith of the complainant, the 

5 complainant shall be deemed to have exhausted his adrnin- 

6 istrative remedies with respect to the complaint, and the 

7 complainant may bring an action at law or equity for de 

8 novo review to seek compensatory damages and other re- 

9 lief available under this section in the appropriate district 

10 court of the United States, which shall have jurisdiction 

11 over such an action without regard to the amount in con- 

12 troversy.”. 

13 ' (b) ^\BMED Services Contracts. — Section 2409(c) 

14 of title 10, United States Code, is amended — 

15 (1) in paragraph (1), by striking “If the head” 

16 and all that follows through “actions:” and inserting 

17 the following: “Not later than 180 daj^ after sub- 

18 mission of a complaint under subsection (b), the 

1 9 head of the agency concerned shall determine wheth- 

20 er the contractor concerned has subjected the coni- 

21 plainant to a reprisal prohibited by subsection (a) 

22 and shall either issue an order denying relief or shall 

23 take one or more of the following actions:”: and 
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1 (2) by redesignating paragraph (3) as para- 

2 graph (4) and adding after paragraph (2) the fol- 

3 lo“wing new paragraph (3); 

4 “(3) If the head of an agency has not issued an order 

5 within 180 days after the submission of a complaint under 

6 subsection (b) and there is no showing that such delay 

7 is due to the bad faith of the complainant, the complainant 

8 shall be deemed to have exhausted his administrative rem- 

9 edies with respect to the complaint, and the complainant 

10 may bring an action at law or equity for de novo rewew 

11 to seek coinpensatoiy damages and other relief available 

12 under this section in the appropriate district court of the 

13 United States, which shall have jurisdiction over such an 

14 action unthout regard to the amount in controversy.”. 

15 SEC. 12. PROHIBITED PERSONNEL PRACTICES AFFECTING 

16 THE TRANSPORTATION SECURITY ADMINIS- 

17 TRATION. 

18 (a) In General. — Chapter 23 of title 5, United 

19 States Code, is amended — - 

20 (1) by redesignating sections 2304 and 2305 as 

21 sections 2305 and 2306, respectively; and 

22 (2) by inserting after section 2303a (as inserted 

23 by section 10) the following: 
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1 “§2304. Prohibited personnel practices affecting the 

2 Transportation Security Administration 

3 “(a) In GENER^yu. — Notwithstanding any other pro- 

4 \ision of law', any indhidual holding or appljing for a posi- 

5 tion within the Transportation Security Administration 

6 shall be covered bj' — 

7 “(1) the piwisions of section 2302(b)(1), (8), 

8 and (9); 

9 “(2) any provision of law implementing section 

10 2302(b)(1), (8), or (9) bv' providing any right or 

1 1 remedy available to an employee or applicant tor ein- 

12 plo>Tnent in the civil service; and 

13 “(3) any rule or regulation prescribed under 

14 any provision of law referred to in paragraph (1) or 

15 (2). 

16 “(b) Rule of CONSTBircTION. — Nothing in this see- 

17 tion shall be construed to affect any rights, apart from 

18 those described in subsection (a), to which an individual 

19 described in svibseetion (a) might otherwise be entitled 

20 under law. 

21 “(e) Bfpectivtc Date. — This section shall take ef- 

22 feet as of the date of the enactment of this section.”. 

23 (b) Clerical Amendment. — The table of sections 

24 for chapter 23 of title 5, United States Code, is amended 

25 by striking the items relating to sections 2304 and 2305, 

26 respectively, and by inserting the following: 
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“2r304. Prohibited personnel practices affecting the Transportation Security Ad- 
ministration. 

‘‘2305. Responsibility of the (iovemment Accountability Office. 

“2306. Coordination wth certain other provisions of law.”. 

1 SEC. 13. CLARIFICATION OF WHISTLEBLOWER RIGHTS RE- 

2 LATtNG TO SCIENTIFIC AND OTHER RE- 

3 SEARCH. 

4 Section 2302 of title 5, United States Code, is 

5 amended by adding at the end the following: 

6 “(f) As used in section 2302(b)(8), the term ‘abuse 

7 of authority’ includes— 

8 “(1) any action that compromises the validity 

9 or accuracy of federally funded research or analjT^is; 

10 and 

11 “(2) the dissemination of false or misleading 

12 scientific, medical, or teclinical information.”. 

1 3 SEC. 14. EFFECTIVE DATE. 

14 This Act shall take effect 30 days after the date of 

15 the enactment of this Act, except as provided in the 

16 amendment made by section 12(a)(2). 

O 
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Chairman Waxman. At this point, I want to recognize the rank- 
ing member of the committee, Mr. Davis. 

Mr. Davis of Virginia. Thank you, Mr. Chairman. I think it 
says a great deal about our working relationship that the first leg- 
islative hearing under your leadership continues the committee’s 
consideration of two bills that you and I worked together on last 
year, but were unable to get enacted into law before the session 
ended. Both proposals are aimed at improving transparency in 
Government as a way of restoring trust in how the public’s busi- 
ness is conducted. 

The first bill being discussed today is the executive branch Re- 
form Act. Chairman Waxman and I introduced substantially the 
same legislation last April, which the committee approved by a vote 
of 32 to nothing. In addition to other reforms, the legislation would 
ensure that the behavior of our public servants is above reproach, 
by requiring executive branch officials to disclose any contacts in- 
volving the discussion of pending agency business. In doing so, this 
legislation attempts to strike that fine balance between reasonable 
and focused rules of ethical behavior and overly broad restrictions 
and prohibitions that hamstring agency officials and prevent them 
from exercising the discretion needed to perform their missions on 
behalf of our citizens. 

I applaud Chairman Waxman’s continued focus on this issue. I 
look forward to working with him to improve this legislation as it 
moves forward. 

The second bill being discussed today is the Whistleblower Pro- 
tection Enhancement Act. Last year’s version of this legislation, 
sponsored by our colleague. Representative Todd Platts, was re- 
ported by this committee on a 34 to 1 vote. In a nutshell, the bill 
would modernize, clarify and expand Federal employee whistle- 
blower protection laws. The most significant reform would guaran- 
tee Federal employees a right to a jury trial in Federal court if the 
Merit Systems Protection Board does not take action on a claim 
within 180 days. Recourse for whistleblowers victimized by retalia- 
tory actions in certain national security agencies would also be 
strengthened. 

In addition to the witnesses before us today, I have encouraged 
affected branch agencies, specifically the Merit Systems Protection 
Board, the Office of Government Ethics, the Office of Federal Pro- 
curement Policy and the Department of Justice to submit com- 
ments for the record regarding these proposals. Chairman Wax- 
man, despite the fact that we are scheduled to mark up these bills 
soon, I hope you will keep the record open long enough for these 
stakeholders to have their comments included for future reference. 

I want to thank you again, and I look forward to hearing from 
our witnesses. 

[The prepared statement of Hon. Tom Davis follows:] 
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and the 

Whistleblower Protection Enhancement Act of 2007 

February 13, 2007 

Thank- you, Mr. Chairman. I think it says a great deal about our working relationship that 
the first legislative hearing under your leadership continues the Committee’s consideration of 
two bills that you and 1 worked on together last Congress, but were unable to get enacted into 
law before the session ended, Both proposals are aimed at improving transparency in 
government as a way of restoring trust in how the public’s business is conducted. 

The first bill being discussed today is the Executive Branch Reform Act, Chairman 
Waxman and I introduced substantially the same legislation last April, which the Committee 
approved by a vote of 32-0, In addition to other reforms, the legislation would ensure that the 
behavior of our public servants is above reproach by requiring executive branch officials to 
disclose any contacts involving the discussion of pending agency business. 

In doing so, this legislation attempts to strike that fine balance between reasonable and 
focused rules of ethical behavior and overly broad restrictions and prohibitions that hamstring 
agency officials and prevent them from exercising the discretion needed to perform their 
missions on behalf of our citizens. 1 applaud Chairman Waxnian’s continued focus on this issue 
and 1 look forward to working with him to improve this legislation as it moves forward. 

I'he second bill being discussed today is the Whistleblower Protection Enhancement Act. 
Last year’s version of this legislation, sponsored by Rep. Platts, was reported by this Committee 
by a 34-1 vote. In a nutshell, this bill would modernize, clarify and expand federal employee 
whistleblower protection laws. The most significant reform would guarantee federal employees 
a right to a jury trial in federal district court if the Merit Systems Protection Board does not take 
action on a claim within 1 80 days. Recourse for whistleblowers victimized by retaliatory actions 
in certain national security agencies would also be strengthened. 

In addition to the witnesses before us today, 1 have encouraged affected executive branch 
agencies - specifically the Merit Systems Protection Board, the Office of Government Ethics, the 
Office of Federal Procurement Policy, and the Department of Justice - to submit comments for 
the record regarding these proposals. Chairman Waxman, despite the fact we’re scheduled to 
mark up these bills soon, 1 trust you will keep the record open long enough for these stakeholders 
to have their comments included for future reference. 

Thank you again and I look forward to hearing from the witnesses. 
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Chairman Waxman. Thank you. I think that is an excellent sug- 
gestion. We will keep the record open for 7 days for Members to 
put in opening statements and for any other submissions that 
stakeholders may have on this legislation. 

I want to call on Members who may wish to deliver an opening 
statement at this time. But I want to acknowledge the work of 
Congressman Platts as the chairman of the subcommittee particu- 
larly on the Whistleblower Bill and recognize him for any com- 
ments he wishes to make. I congratulate you and express the ap- 
preciation of all of us for the hard work you put into that legisla- 
tion. 

Mr. Platts. Thank you, Mr. Chairman. I appreciate your kind 
words, and especially appreciate this hearing on two very impor- 
tant pieces of legislation that are very much focused on open and 
accountable Government. I obviously am especially pleased that we 
are addressing the Whistleblower Protection Act today and am hon- 
ored to be serving with you as co-sponsor of the legislation and the 
planned markup of both of these pieces of legislation tomorrow. 

Also I want to recognize Ranking Member Davis for his leader- 
ship the past 4 years, working with you on this committee for the 
good of open and accountable Government and know that through 
these bipartisan efforts we are going to have success and move 
these pieces of legislation forward out of committee and hopefully 
through the House and Senate and to the President’s desk. I think 
that what the American people, when they look to their Govern- 
ment, they may not always agree with every action their Govern- 
ment takes, but if they know it is done in the light of day and in 
a responsible manner, without undue influence from outside, and 
where there is wrongdoing, we hold those involved accountable, 
they will respect their Government. The Whistleblower Protection 
Act is about ensuring that when there is wrongdoing, waste, fraud, 
mismanagement, that the public servants know they can come for- 
ward and present that information and not be at risk of demotions 
or other harm to their own careers for doing the right thing for the 
American people. 

So again, my sincere thanks, Mr. Chairman, for your holding this 
hearing, and determined commitment to moving these issues for- 
ward for the good of the American public. Thank you, Mr. Chair- 
man. 

Chairman Waxman. Thank you very much for your comments. 

Anyone else wish to make an opening statement? If not, we will 
proceed to our hearing. 

We are pleased to have three witnesses on our first panel. Dr. 
James Thurber, the distinguished professor and director of the 
Center for congressional and Presidential Studies at American Uni- 
versity. He is a well-known expert on ethics and lobbying. Fred 
Wertheimer, president and founder of Democracy 21 is an accom- 
plished and effective advocate of Government ethics and account- 
ability. And Craig Holman, who is representing Public Citizen, has 
closely studied the problem of revolving door and other challenges 
to integrity in governance. 

It is our practice in this committee to swear in all witnesses. So 
I would like to ask you, if you would, to please stand and raise 
your right hands. 
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[Witnesses sworn.] 

Chairman Waxman. The record will indicate that each of the wit- 
nesses answered in the affirmative. 

Dr. Thurber, why don’t we start with you? 

STATEMENTS OF JAMES A. THURBER, PH.D., DIRECTOR AND 

DISTINGUISHED PROFESSOR, CENTER FOR CONGRES- 
SIONAL AND PRESIDENTIAL STUDIES, AMERICAN UNIVER- 
SITY; FRED WERTHEIMER, PRESIDENT AND CEO, DEMOC- 
RACY 21; AND CRAIG HOLMAN, PH.D., LEGISLATIVE REP- 
RESENTATIVE, PUBLIC CITIZEN 

STATEMENT OF JAMES A. THURBER 

Mr. Thurber. Good morning, Mr. Chairman and ranking mem- 
ber, Mr. Davis, members of the committee. I am pleased to accept 
this invitation to comment on the executive branch act of 2007. 

I will be focused on three things, one in particular the problems 
that exist with respect to lobbying the executive branch and the 
problems of revolving door in and out of Government and conflict 
of interest. Second, the current attempt to solve those problems in 
your bill. But also I will make some recommendations for addi- 
tional solutions with respect to that. 

I would like to summarize my remarks and keep it short. I as- 
sume that the remarks will be placed in the record and that I am 
open to questions later on about those remarks. But the summary 
is as follows. 

I would like to remind you of something that the audience 
knows. And by the way, I have several students in the audience. 
I am very pleased about that, because they have taken my ethics 
and lobbying class and several work on committees on the Hill, 
they are probably working right now, they cannot come to the 
meeting. So this is important to me in terms of my mentoring them 
as well as educating them. 

I would like to remind the committee that Congress is only part 
of the ethics and lobbying problem. In fact, the laws that exist and 
also the two proposals out of the House and the Senate with re- 
spect to lobbying I think do not appropriately focus on the question 
of where most of the lobbying goes on in Washington, DC. That is 
not on the Hill, it is with the executive branch. There are 31,000 
registered lobbyists. There is some discussion about whether that 
is accurate or not. But in my opinion, there are probably twice as 
many people actually in the business of lobbying in Washington, 
DC, if you take into account people trying to change contracts, ex- 
pand the scope and size of contracts, influence the request for pro- 
posals that come out so that only one company is eligible, really, 
to bid on that proposal, the total cost of lobbying in Washington in 
2005, as registered through the House and the Senate records, was 
$2.8 billion, $2.8 billion. I think it is probably at least double that 
if you look at the people lobbying the regulatory process, the con- 
tract process, selling things to the Government, expanding con- 
tracts in secret. 

The public confidence in Congress was at a historic low and a 
major issue in the 2006 election. But the public confidence in Gov- 
ernment was also low. This bill and the problems address in this 
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bill, in my opinion, address that question of the integrity of our 
Government generally. I think it goes a long way toward doing 
that. 

The public interest is undermined when a narrow set of public 
interests meet in secret in Government, and when no-bid contracts 
for Government projects are awarded to political friends. And also 
when people who are working in Government leave and imme- 
diately work for corporations and make millions of dollars going 
back to the same organization, not exactly in the same area where 
they worked, but generally the same organization, like in the De- 
partment of Homeland Security. I think that there is little trans- 
parency in the Federal contracting process, and even less when it 
comes to lobbying executive branch officials for contracts. And I 
think this bill helps to improve transparency. 

I think though the bill has an inappropriately limiting definition 
of lobbying. The 1995 Lobbying Registration Act has a narrow defi- 
nition of lobbying as to who the people in the executive branch that 
lobbyists must record, but also what they do. Your act, I think your 
act would be improved if you referred to those definitions in exist- 
ing law and also the law that may indeed he changed as a result 
of actions of the House and the Senate. 

I think the best way to eliminate the potential evils of secret 
meetings is to make them open or at least make them transparent 
through prompt and accurate reporting of their occurrence, on a 
quarterly basis, as you have recommended. Again, I think you 
should adopt similar requirements for those who lobby the Con- 
gress as with the executive branch, make them parallel. 

Attention should be paid, again, to the hundreds of secret meet- 
ings that happen each week between Government executives and 
lobbyists for private interests who are seeking Federal contracts or 
contract extensions. This is especially important, because if there 
is an existing contract and there is a meeting to expand the scope 
of that contract, that was what the situation was with Duke 
Cunningham. Or individuals who seek to influence the Federal reg- 
ulatory process. I think there are many people doing that that are 
not covered under the 1946 Administrative Procedures Act, and are 
not registering and have undue influence. 

Let’s focus on revolving door problems. There is a rapidly revolv- 
ing door, as we know, between the private sector and K Street. 
Craig Holman’s group has done a great job documenting that. I 
won’t go through the documentation of all the specifics. But what 
does that do? It creates an unlevel playing field for some well-con- 
nected Government contractors when this happens. Since we are 
contracting out so much work from this Federal Government, Paul 
Light has documented the contracting out of many basic functions, 
this is a very important thing to focus on. The revolving door prob- 
lem between K Street and the executive branch seems to be getting 
worse. The Reagan administration had 214 top level officials go 
through the revolving door to areas that they were involved with 
when they were in Government. Clinton had 268 and this Bush ad- 
ministration so far has had 253 officials leave their top Govern- 
ment offices for lobbying jobs or jobs in the private sector related 
to their Government responsibilities. 
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For example, 90 Department of Homeland Security officials have 
left Government service to become consultants, lobbyists or execu- 
tives for companies doing business with the Federal Government 
within a few weeks, including Secretary Tom Ridge. More than 
two-thirds of the top DHS officials left for the private sector in the 
Department’s first years. It has been a revolving door that has 
caused management problems at DHS, but also conflict of interest 
issues on the outside. 

The current law, as you know, prohibits Federal Government em- 
ployees from lobbying their former employers for 1 year. But a 
loophole created at DHS only prohibits former employees from lob- 
bying certain agencies within DHS, which means that they can still 
lobby other agencies within the Department immediately after they 
leave. This loophole was created in 2004 when the top DHS ethics 
officials got approval from the Office of Government Ethics to di- 
vide the Department into seven sections for conflict of interest pur- 
poses. You work in one section, you can contact the six other sec- 
tions and lobby for your client in those sections. 

If you look at the special study, the Revolving Door Working 
Group, which Craig I am sure will talk about later, and therefore 
I will not summarize it, they have listed at least 12 major illegal 
actions that are going on as a result of the revolving door, includ- 
ing handing out favors to former clients, writing the specifications 
for the request for proposal so that they can only be met by a 
friend or former employee, and other issues like that. 

What are the solutions? Well, I think this bill goes a long way 
toward solving these two problems of transparency in terms of lob- 
byists meeting with executive branch officials, executive branch of- 
ficials being required to record that. Some people say that it is too 
onerous. Every executive branch official has their schedule elec- 
tronically set. I think that it is reasonable in a democracy to make 
that transparent as to who is visiting them, what they are talking 
about, the purpose of it. 

But also I would add, by the way, to your bill, where it takes 
place. It may take place on a golf course. Or it may take place at 
some resort, not just in their office. We need to know about that, 
in my opinion. 

Solutions. What are the solutions to ending secret meetings and 
conflicts of interest stemming from the revolving door and in and 
out of Government? Your bill does a great job. Let me just focus 
on some items where you should go further. 

Chairman Waxman. Dr. Thurber, could you try to summarize? 
The whole testimony is going to be in the record. 

Mr. Thurber. Let me just summarize by saying that I think you 
should look carefully, as I said before, at existing law for the lobby- 
ists, and apply that to the executives in terms of recording. And 
also focus on enforcement of existing law with respect to the lobby- 
ists. I know it is out of your jurisdiction, but enforcement of the ex- 
ecutive branch. I think a lot of people are breaking the law right 
now in terms of this. 

I would also extend the cooling off period to 2 years. And as in 
your bill, I have mentioned some waivers that you should look at 
besides the waivers that you have indicated. Waivers are too easy 
for people to get in many cases, in terms of the revolving door. 
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Then also shut-down on negotiation of jobs while they are in their 
position. It is against the law now, shut down those waivers, and 
I think the bill goes a long way toward that. 

Thank you very much. If you have any questions, I would be 
pleased to answer them. 

[The prepared statement of Mr. Thurber follows:] 
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I would like to thank Chairman Henry Waxnian, Ranking Minority 
Member Tom Davis and Members of the House Committee on Oversight 
and Government Reform for the invitation to comment on the Executive 
Branch Refonn Act of 2007 and generally on ethics and lobbying in the 
executive branch. 

My name is James A. Thurber, Distinguished Professor and Director 
and Founder of the Center for Congressional and Presidential Studies at 
American University in Washington, DC. I teach a graduate seminar on 
Lobbying and Ethics and founded the Public Affairs and Advocacy Institute 
(the Lobbying Institute) at AU. I am also currently working with the 
Committee for Economic Development on a special study entitled, “Making 
Washington Work” that focuses on lobbying refonn. I have served on the 
American Association of Political Consultants’ Board of Directors and their 
Ethics Committee for the last five years and have published an analysis of 
the American League of Lobbyists’ Code of Ethics. Finally, I assisted the 
House and Senate Rules Committees in formulating the lobbying and ethics 
reform in the last Congress. 

In the course of my research, publication, teaching and public service, 
I have studied ethics and lobbying, “revolving door” conflicts of interest, 
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and contracting conflicts of interest. I have been asked to testify today on 
the Executive Branch Reform Act of 2007, in particular on sections that 
address lobbying and the “revolving door” of employment between 
executive branch top level officials and the private sector. I will set forth 
some of the major problems with lobbying executive branch officials, the 
current attempt to solve those problems, and my recommendations for better 
solutions. 

Statement of Problems 

Secret meetings between lobbyists and executive branch officials 

Public confidence in the integrity of Congress was at a historic low 
during the 2006 election, but it was alarmingly low for the executive branch, 
too. The appearance of impropriety exacerbates public trust in government, 
ultimately causing a decline in civic participation and confidence in our 
democracy. The public interest is undermined when narrow private interests 
meet in secret with government officials, and when no-bid contracts for 
government projects are awarded to political friends. Last week, this 
committee brought to light many of the problems surrounding federal 
contracting, including a lack of oversight of the contracting process and 


contractor conflicts of interest. 
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There is little transparency in the federal contracting process and even 
less when it comes to lobbying executive branch officials. Part of the 
problem is the inappropriately limiting definition of lobbying. The 
definition should be expanded to include actions to obtain federal contracts 
or expand the scope of current federal contracts, Requests for Proposals and 
attempts to exert hidden influence on the Federal regulatory policy. 

The best way to eliminate the potential evils of “secret meetings” is to 
make them open to the public or, if that is not appropriate, make them 
transparent through prompt and accurate reporting of their occurrence. 
Recent lobbying reform bills passed in the House and Senate (whose 
differences I hope will be reconciled soon) made the reporting requirements 
for registered lobbyists stronger. You should adopt similar requirements for 
those who lobby the executive branch. One very public and striking example 
of the lack of transparency in executive branch lobbying was Vice President 
Cheney’s Energy Task Force. Vice President Cheney - himself a former 
energy industry executive - met with top energy company officials to write 
the administration’s energy plan. Despite repeated requests for transparency, 
through the disclosure of the names of these private interests and the minutes 
of the meetings. Government Accountability Office requests, and a court 
case, those meetings have remained secret. Less attention has been paid to 
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the hundreds of secret meetings that happen each week between government 
executives and lobbyists for private interests who are seeking federal 
contracts or contract extensions, or who are seeking to influence changes in 
federal rules or regulatory policy. 

Revolving door between lobbyists and government 

The rapidly revolving door between the private sector, especially K 
street lobbying firms, and government raises concerns about the integrity of 
actions by government officials, and it can lead to conflicts of interest for 
government executives and an “unlevel playing field” for some “well- 
connected” government contractors. It is common for a former government 
employee to have privileged access to government officials through a 
network of friends and colleagues built while serving in government. 

The revolving door problem between K Street and the executive 
branch seems to be getting worse. According to the Center for Responsive 
Politics, which maintains a “revolving door database,” the Reagan 
administration had 214 top level officials go through the revolving door, the 
Clinton administration had 268 officials do the same, and as of September 
2006, the Bush administration had 253 officials leave their top government 
offices for lobbying and jobs in the private sector. 
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According to a New York Times investigation, as of June 2006, ninety 
Department of Homeland Security (DHS) officials had left government 
service to become consultants, lobbyists, or executives for companies doing 
business with the federal government within a few weeks - including former 
secretary Tom Ridge and even the infamous former FEMA director Michael 
Brown. This is particularly meaningful as the DHS is less than five years 
old! More than two-thirds of top DHS officials left for the private sector in 
the department’s first years.' 

Current law prohibits federal government employees from lobbying 
their fonner employers for one year, but a loophole created at DHS only 
prohibits fonner employees from lobbying certain agencies within DHS - 
which means they can still lobby other agencies within the department 
immediately after they leave. This loophole was created in 2004, when the 
top DHS ethics official got approval from the Office of Government Ethics 
(OGE) to divide the department into seven sections for conflict of interest 
purposes.^ The loopholes created at DHS essentially allow former 
government officials to turn their government contracts and knowledge into 
personal profit. This goes against the letter and intent of the one-year ban 
that is currently in place and represents a serious ethical breech. 

'Eric Lipton. “Former Antiterror Officials Find Industry Pays Better” New York Times. June 18, 2006. 

^ Elena Herrero-Beaumont. “DHS’s Seven Revolving Doors,” Homeland Security: National Imperative or 
Business as Usual? Columbia Graduate School of Journalism. July 24, 2006. 
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It is common for top government employees, career and political, to 
leave the government for jobs in the private sector. Most political 
appointees are forced to leave when the White House changes hands. The 
vast majority of employees will enter or reenter the private sector. They 
bring with them skills learned and networks of contacts made at their former 
agencies and these attributes have value to lobbying firms and the clients 
they represent. It is important to point out that most federal employees who 
move to the private sector do so with good intentions and have not spent 
their time in government service unduly influenced by the prospect of future 
private gain. However, the temptations of future employment in the private 
sector are there and when acted upon, the public loses. 

The Revolving Door Working Group, which includes Public Citizen, 
Common Cause, and the Project on Government Oversight, compiled a 
report in 2005 that documented the increase in unethical if not illegal actions 
by top level government employees, including: 

• handing out favors to their former clients; 

• awarding contracts to their former employers; 

• instituting official acts affecting former clients; 

• negotiating future employment with private interests affected by their 


official actions; 
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• leaving government service and becoming lobbyists in the same area 
of responsibility while in government; 

• taking advantage of loopholes in certain laws that allow the 
government procurement official to be hired by a company to whom 
he awarded contracts; 

• expanding the scope and size of a contract without competition and 
awarding it to friends and companies with close relationships with the 
government official; and 

• writing the specifications for a request for proposal (RPP) so that they 
can only be met by a friend or former employer. 

All of these problems call for rigorous enforcement and reforms of 
lobbying and revolving door regulations in the executive branch. 

Solutions: The Executive Branch Reform Act of 2007 

I support the Executive Branch Reform Act and believe that its 
requirements will bring more transparency to executive branch lobbying and 
help slow the revolving door in and out of government and thus reduce 
widespread conflicts of interest between government executives and the 
private sector. However, I think the bill should go farther in its 
recommendations. 


End Secret Meetings 
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The bill would end secret meetings between lobbyists and other 
private parties and executive branch officials by requiring executive branch 
officials to report these meetings quarterly to the Office of Government 
Ethics and to make them public. 

The bill calls for useful data to improve transparency and the nature of 
the contact between lobbyists and other private parties and goveminent 
officials by requiring the following: date of the contact/meetings; subject 
matter of the contact and executive branch action; and if contact was made 
for a client, the name of the client. It also requires a searchable 
computerized database designed to minimize the burden of filing and to 
maximize public access to reports filed under the act saved for six years. 
While the searchable database improves transparency and usefulness of the 
data by Congress, the public, and the media, one crucial piece is missing, 
and that is the location of the meeting. Are these meetings taking place in 
government offices, restaurants, conferences, golf courses, or other venues 
where conflicts may arise? 

Like the new reporting requirements recently approved for legislative 
branch lobbyists, executive branch reports should be filed on a quarterly 
basis. I agree that there should be sanctions for those who do not meet filing 


deadlines. 
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The purpose of these changes in current law is twofold: it brings 
transparency to the process, and it helps make government executives 
accountable to the public as the meetings and their participants will be part 
of a public record. 

However, the bill should also require individuals, who meet with and 
lobby executive branch officials in order to expand the scope of federal 
contracts or secretly push the executive officials for regulatory changes, to 
file reports of their lobbying activities. 

Enforce existing lobbying registration law in the executive branch 

While many executive branch lobbying activities are currently 
covered under the Lobbying Disclosure Act of 1995 (LDA) (with 
amendments in 1998), they are often ignored. That act defines lobbyists by 
contacts made and time spent and requires registration based on money 
received. A lobbying contact is any oral or written communication to a 
covered legislative or executive branch official with regard to the 
formulation, modification, or adoption of federal legislation, rules, 
regulations, policies or administration of a federal program including federal 
contract, grant or license. This definition of what is covered is broad and 
inclusive, but often ignored with respect to executive branch lobbying. The 
recipient officials in the current law include: President, Vice President, 
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officers and employees of the Executive Office of the President, officials in 
a Level IV position of the executive schedule, political appointees serving in 
a confidential or policy-making position, and senior military officers. Other 
changes to improve lobbying transparency anticipated in 2007 include 
quarterly rather than semi-annual reports, an improved publicly accessible 
report from lobbyists, easy identification of political contributions from 
lobbyists to Members, and identity of the House and Senate members’ 
offices that are contacted. These improvements to the Lobbying 
Registration Act should be applied and enforced to executive branch 
lobbying. The Executive Branch Reform Act of 2007 should use the same 
definitions of lobbying and those officials who are covered as in the LRA 
including future changes to that act. 

Slow the Revolving door 

Your bill extends the period during which government employees 
cannot engage in lobbying after leaving office and expands the scope of 
prohibited activities in many of the same ways as do the lobbying reforms 
passed by the House and Senate for Members and some congressional staff 
I agree with the provisions in the bill that change the “cooling off’ period 
from one year to two years for lobbying the government agencies with 
which the former official was associated. Two years is long enough to help 
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ensure that there is no impropriety while the official is still in government 
service, and it is long enough to convey to the public that the revolving door 
for employment and lobbying is slowing down appropriately. 

Government officials are currently generally prohibited from 
negotiating future employment with private interests who are affected by 
their official actions. I support closing various loopholes in the current 
prohibition. While the bill restricts the granting of waivers that allow public 
officials to negotiate future employment in the private sector, I would go 
farther and eliminate the waivers all together. I cannot envision a situation 
where negotiating for a private sector position while a government employee 
would be necessary or desirable or in the public interest. 

I agree with the ban on executives who worked for private contractors 
from awarding contracts to their former employers when they enter 
govermnent - this is the least that should be done. In addition, the bill 
should be stronger in preventing government executives from expanding the 
scope of contracts, influencing the awarding of non-competitive contracts, 
and regulating their former industries. In recent years, top officials at the 
Environmental Protection Agency, National Highway Traffic Safety 
Administration, and the Interior Department have been put in charge of 
regulating their old clients and firms, and whether such coziness has resulted 
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in poorer public policy or not, there is an appearance of impropriety that 
erodes confidence in government and is not in the public interest. 

Close Loopholes in the Current Law 

The bill closes some important loopholes on the hiring of government 
procurement officials by companies to whom they awarded contracts. There 
is currently a one year ban on government procurement officers awarding 
these contracts, but it is self-enforcing (see 5CRF2625.502). Waivers are 
too often given automatically by supervisors. The bill makes those waivers 
much more difficult to give and receive and strengthens the requirement to 
monitor recusal agreements by the Office of Government Ethics. 

Conclusion 

I am convinced that the Executive Branch Reform Act of 2007 will 
help to restore trast and accountability in government through greater 
transparency and more rigorous enforcement of lobbying and ethics in the 
executive branch. The bill strengthens the enforcement of existing laws and 
ethics mles that cover executive branch officials and lobbyists. The bill 
enhances disclosure and transparency of executive branch lobbying activities 
and lobbyists. Public awareness of lobbying activities is essential for our 
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democratic government to function with the support and trust of the 
American public. 

The bill tightens ethics laws in public service and remedies many 
conflict of interest problems stemming from loopholes in the revolving door 
in and out of government and from inadequate disclosure and secret 
improper influence by lobbyists and private parties over public policy 
making. It might be impossible and maybe even undesirable to “stop” the 
revolving door - but we can slow it down, and we can bring transparency to 
the process by broadening the requirements for all executive branch officials 
and lobbyists to report their lobbying activities. The bill improves the legal 
framework regulating revolving door activities by tightening its 
enforcement. 

More accountability in lobbying and government actions generally 
will come by making the activities of lobbyists and federal executives open 
to pubic scrutiny and by uniformly enforcing existing laws and closing 
loopholes in those laws. This proposed bill will meet those objectives. In 
that way the public trust can be reestablished in government generally and, 
specifically, in the federal executive branch. Good government is a process, 
not a discrete event. It is essential that the federal executive branch begin 
the process to reform lobbying as Congress has done. After all, twenty-six 
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states have revolving door restrictions for executive branch or senior-level 
government employees. Some states, including California and New Mexico, 
have a permanent ban on working for private interests on the exact same 
issues or contracts that the government officer was responsible for while in 
government. It is time the Federal Government tightened mles for former 
government employees. 

Throughout my testimony, I have recommended ways to make the law 
even stronger and I hope you will consider going beyond the provisions of 
the Act and incorporating my suggestions. 

Thank you for listening to my testimony today. I would be pleased to 
answer any questions related to the Executive Branch Reform Act of 2007 
and other questions you might have with respect to my testimony at this time 
or after this hearing. 
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Chairman Waxman. Thank you very much. We appreciate your 
testimony. 

Mr. Wertheimer, again, to you and all the witnesses who appear 
today, the prepared statement will be made a part of the record in 
its entirety. We would like to ask you to stick to around 5 minutes 
in summary. 

STATEMENT OF FRED WERT H EIMER 

Mr. Wertheimer. Chairman Waxman, Ranking Member Davis 
and members of the committee, we very much appreciate the op- 
portunity to testify today. At the outset, I would just like to remark 
that at a time when we all see and face heavy polarization in Con- 
gress, it has been very impressive to see this committee deal with 
these bills in the last Congress and hopefully in this Congress on 
an almost unanimous bipartisan basis, this bill in particular on a 
unanimous basis. We very much appreciate the bipartisan leader- 
ship that you, Mr. Chairman, and Ranking Member Davis have 
shown here to help create the context for which this happened; also 
the leadership that Representative Platts has shown. 

This issue is being considered at a time when the public as been 
deeply concerned about corruption and ethics concerns in Congress. 
Government integrity reforms matter. People often like to say that 
you can’t legislate morality, and that is probably true. But you can 
legislate the way people conduct their affairs, you can legislate con- 
duct. And Government integrity reforms have done that, they have 
been successful in the past. A number of Government integrity re- 
forms over many years in Congress have worked. 

The opportunity to enact these kinds of reforms comes in cycles. 
And it usually comes when problems get out of control, and we are 
in such a period now. This Congress is off to an excellent start, in 
our view. The House ethics reforms enacted in January were land- 
mark reforms. The Senate has passed similar reforms. Most of the 
reform efforts to date have focused on Congress and we are pleased 
that this committee is focused on reforms that are needed in the 
executive branch. 

The bill this committee reported out last year, as I mentioned, 
was reported out 32 to nothing, unanimous bipartisan support. We 
take that to mean that it reflects a consensus view on this commit- 
tee about the proposals that were contained in that legislation. I 
would like to just add a few thoughts on three sections of the exec- 
utive branch reform bill. 

The contacts provision would bring sunlight to the process. That 
is important, and it is valuable. It would provide the public with 
a much clearer picture of the efforts being undertaken to influence 
the executive branch. The information according to the legislation 
would be made available in a searchable data base at the Office of 
Government Ethics. I would just add and recommend that the com- 
mittee make clear that that data base should be made available on 
the Internet to the public, so citizens can get direct access to this 
information. If the information is not available on the Internet, you 
greatly limit the ability of people who can go over to OGE and 
check out the reports and information. 

We also very much support the changes being made in the re- 
volving door provisions. We recommend that in addition to increas- 
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ing the revolving door provision to 2 years, that the committee, as 
Dr. Thurber said, look to the definitions in the lobbying disclosure 
bill and include lobbying activities as well as lobbying contacts in 
the restriction. If you are trying to create a cooling off period be- 
tween an executive branch official leaving and taking advantage of 
the contacts, information, etc., that he had while at the executive 
branch, then lobbying contacts, in our view, is too narrow, and it 
should go beyond to the definition contained of lobbying activities, 
planning, strategizing, arranging for a lobbying effort. 

We also support and think it is an important addition to cover 
the reverse revolving door problem. That is a very important issue. 
The idea of someone coming into executive branch from an organi- 
zation and immediately turning around and making decisions to 
provide grants or policy positions to that organization is not defen- 
sible. This would really extend this idea, perhaps for the first time. 
We also support your effort to extend this to Government contrac- 
tors. 

In conclusion, this is good legislation. It is important legislation. 
It advances the interests of the public in knowing what is going on 
in the executive branch. It is a good balance in terms of the revolv- 
ing door provisions which have to be balanced between protecting 
the integrity of Government decisions and allowing people to come 
back and forth in Government. We think the committee did a very 
good job last time, and with the suggestions we made, we very 
much support this legislation. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Wertheimer follows:] 
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Chairman Waxman, Ranking Member Davis and members of the Committee. 

Democracy 21 appreciates the opportunity to testify in support of the Executive 
Branch Reform Act of 2007. It is our understanding that this legislation will be similar to 
the Executive Branch Reform Act of 2006 and our comments are based on that legislation 
and the Committee report that accompanied it last year. 

Consideration of the issues involved in this legislation comes during a period 
when the American public has been deeply concerned about corruption and ethics 
problems in Washington. 

For example, exit polls on Election Day made clear that the corruption and ethics 
scandals in Congress were at the top of voter concerns. According to CNN (November 8, 
2006): 

When asked which issue was extremely important to their vote, more 

voters said corruption and ethics in government than any other issue, 

including the war, according to national exit polls. 

Government integrity reforms matter. They can change the way people act and the 
way business is done in Washington. 

Government integrity reforms have worked. 

The financial disclosure requirements for members of Congress and Executive 
Branch officials have served to minimize the cases of federal officeholders using their 
public office for personal financial gain. 

The congressional rules preventing Members from practicing professions for 
profit, limiting their outside earned income and banning honoraria fees have served to 
prevent conflicts of interest and the misuse of public office for personal financial gain. 

The opportunities to enact basic integrity reforms are often cyclical in nature. 
They come when government integrity and ethics problems have gotten out-of-control. 

We are in such a period. 

This Congress is off to an excellent start in beginning to address these problems. 
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In January, the House by a near unanimous vote passed landmark ethics rules 
reforms. The Senate followed by passing similarly strong ethics rules and important 
reforms to the lobbying laws. 

The House is expected to consider its own lobbying reform legislation in March 
and we urge House members to adopt reforms as strong as the Senate- passed measures. 

There are other important government integrity reform efforts that will be made in 
this Congress to establish a professional, nonpartisan ethics enforcement entity to help 
enforce congressional ethics rules and to reform the campaign finance laws. 

While most of the ethics and lobbying reforms passed, to date, in this Congress 
focus on activities involving Congress, the legislation pending before this Committee 
appropriately addresses the need for additional government integrity reforms to be 
adopted dealing with the Executive Branch. 

The Committee recognized this last year when it reported the Executive Branch 
Reform Act of 2006 by a unanimous vote of 32 to 0. 

This vote apparendy reflected the views of Republicans and Democrats alike on 
the Committee that this was consensus legislation to strengthen the government integrity 
rules that apply to Executive Branch officials and to provide the public with relevant 
information about Executive Branch activities to which they are entitled. 

We would like to focus our comments on three sections of this legislation. 

First, the legislation amends the Ethics in Government Act to require Executive 
Branch officials to record and file with the Office of Government Ethics a report on 
“significant contacts” the official has with any private party relating to an official 
government action. 

According to the Committee report on last year’s legislation: 

H.R 5512 would bring transparency to meetings between the private sector and 
executive branch officials by requiring all political appointees and senior officials 
in federal agencies and the Wdiite House to report the contacts they have with 
private parties seeking to influence official government action. The reports, which 
would be filed quarterly and maintained on a searchable database at the Office of 
Government Ethics, must disclose the dates of meetings, the parties involved, and 
the subject matter discussed. 
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This reform would bring sunlight to the process of lobbying Executive Branch 
oflicials. It would ensure that the public is informed about the organizations, lobbyists or 
other persons that are meeting with Executive Branch officials to advocate their views, 
the clients represented by lobbyists, and the subject of the meetings. It would provide the 
public with a much clearer picture of the efforts being undertaken to influence Executive 
Branch decisions. 

The legislation before the Committee would require the Director of OGE to make 
the contact reports available for public inspection and copying. We urge the Committee 
to improve public access to this information by requiring that the information be made 
available on the Internet in a fully searchable and sortable database. 

The availability of these disclosure reports only in the form of paper copies 
located in Washington would significantly constrain the ability of the public and the 
media to have access to the information in a useful and timely manner. 

There is no good reason for failing to make these reports available to the public 
on the Internet so that they can be reviewed by any citizen with access to a computer. 

Second, the legislation would extend the “cooling off’ period in section 207 of 
Title 1 8 from one year to two years. This would prohibit former Executive Branch 
officials from lobbying their government offices on official matters for two years after 
leaving government service. 

The Committee should also consider expanding the scope of this revolving door 
provision by restricting the ability of Executive Branch officials to engage in “lobbying 
activities,” not just “lobbying contacts” of their former government offices during the two 
year period. This additional limitation would prevent officials from designing and 
supervising efforts to lobby their former agencies. 

The legislation also would establish “reverse” revolving door provisions, relating 
to conflicts that Executive Branch officials have based on their employment prior to 
entering government service. 

According to the Committee report on last year’s legislation: 

H.R. 5 1 1 2 would close the revolving door between the private sector and 

government by deeming lawyers, lobbyists and executives appointed to high 

government positions to have a prohibited conflict of interest if they take official 

actions affecting their former clients or employers within 2 years of entering 
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government. No conflict-of-interest waivers could be granted without the 

approval of the Office of Government Ethics. 

This provision addresses the issue of government officials taking government 
actions that benefit their former employers and clients. This reform is needed to address 
another side of the revolving door problem — circumstances where lobbyists, contractors 
and others come into the government from the private sector and then use their official 
position to benefit their former clients or employers. 

The absence of a provision to cover these circumstances has been a missing link 
in revolving-door requirements for government officials that would be addressed by this 
legislation. 

Third, the legislation would extend the revolving door restrictions to government 
contractors. According to the Committee report on last year’s legislation: 

H.R. 5112 would close the revolving door between contractors and government. 

For the first time, executives who worked for private contractors would be barred 

from awarding contracts to their former employers when they enter government. 

The bill also clarifies the current law governing when government procurement 

officials could be hired by companies which hold federal contracts. 

This provision also represents an important advance by recognizing the potential 
for conflicts of interest and the appearance of conflicts of interest where Executive 
Branch officials come to the government from private companies and play a role in 
awarding contracts to their former employers. 

In conclusion, we support the legislation discussed above and believe it willl 
make necessary and valuable improvements in the ethics and conflict of interest rules that 
apply to Executive Branch officials. 

The decision by the Committee last year to report this legislation unanimously 
demonstrated overwhelming bipartisan approval for the bill. We urge the Committee to 
take similar action this year and report the legislation on a bipartisan, consensus basis for 
timely action on the House floor. 

Thanks you again for the opportunity to testify. 
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Chairman Waxman. Thank you very much, Mr. Wertheimer. 
Dr. Holman. 


STATEMENT OF CRAIG HOLMAN 

Mr. Holman. Chairman Waxman, Ranking Member Davis, I 
want to thank you for the opportunity to testify on behalf of Public 
Citizen and our 100,000 members. 

I also want to echo Mr. Wertheimer’s praise for the work of this 
committee when it comes to lobbying and ethics reform. A lot of 
good work has come out of this committee, and praise is appro- 
priate. 

In order to address the wave of scandals that has swept over 
Washington, DC, the debate, as this committee recognizes, must in- 
clude lobbying and ethics laws as they relate to the executive 
branch. As documented in this report, A Matter of Trust, which 
was put together by a coalition of 15 different civic organizations 
called the Revolving Door Working Group, we analyzed at least two 
major issues that need to be addressed when it comes to lobbying 
and ethics in the executive branch. I ask that this report be en- 
tered as part of the record. 

Chairman Waxman. Without objection, so ordered. 

[The information referred to follows:] 
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“The aim of every political Constitution is or ought to be first 
to obtain for rulers, men who possess most wisdom to 
discern, and most virtue to pursue the common good of the 
society; and in the next place, to take the most effectual 
precautions for keeping them virtuous, whilst they continue 
to hold their public trust." 

— James Madison, Federalist Paper No. 57 


This report was designed by Tim Hill, psycosm.com 
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The Revolving Door Working Group (www.revolvingdoor.info) 
... committed to increasing public confidence in government 


This paper was conceived and distributed by the Revolving Door Working Group, a net- 
work founded in 2005 to promote ethics in public service and an arm’s length relation- 
ship between the federal government and the private sector. The Revolving Door 
Working Group investigates, exposes and seeks remedies for conflict-of-interest prob- 
lems such as loopholes in revolving door laws, inadequate disclosure and other issues 
associated with the improper influence of the regulated community over the regulatory 
process. 

Members of the Revolving Door Working Group have different ideas about how best to 
counter disproportionate industry influence on the formulation of public policy, and 
therefore on what measures will most effectively address the concerns raised in this paper 
about problems with the revolving door. However, the group endorses this paper’s rec- 
ommendations as necessary initial steps toward closing loopholes and tightening ethics 
laws so as to ensure integrity and fairness in federal government policymaking. 

The authors of this paper wish to thank the following individuals who commented on 
draft versions: Beth Burrows, Charlie Cray, Sarah Diehl, George Drafian, Jane Rissler and 
Jeff Ruch. The final version, however, does not necessarily reflect all of their suggestions. 

Members of the Revolving Door Working Group include: 

American Corn Growers Association 

Center for Corporate Policy 

Center for Environmental Health 

Center for Science in the Public Interest 

Center of Concern/Agribusiness Accountability Initiative 

Common Cause 

Corporate Research Project of Good Jobs First 
Edmonds Instimte 
Government Accountability Project 
Institute for Agriculture and Trade Policy 
Organization for Competitive Markets 
Project On Government Oversight 
Public Citizen 

Public Employees for Environmental Responsibility 
Revolt of the Elders 

For the names of additional members that signed on 

after tbe publication of this report, see www.revolvingdoor.info. 
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Executive Summary 

PUBLIC CONFIDENCE IN THE INTEGRITY OF THE FEDERAL GOVERNMENT is alarmingly low. 
While numerous factors contribute to this phenomenon, one of the most potent is the widespread 
belief that government has been taken over by powerful special interests. Such a belief is not unfound- 
ed. Special interests — ^which these days mainly mean large corporations and their trade associations — 
spend huge sums on campaign contributions and lobbying. 

Yet money is not the only way business exercises its influence; it also relies on the movement of cer- 
tain people into and out of key policymaking posts in the executive and legislative branches. This 
movement, known as the revolving door, increases the likelihood that those making policies are sym- 
pathetic to the needs of business — either because they come from that world or they plan to move to 
the private sector after finishing a stint with government. 

The revolving door is not new, but it seems to have become much more common. Recent adminis- 
trations have appointed unprecedented numbers of key officials from the ranks of corporate execu- 
tives and business lobbyists. At the same time, record numbers of members of Congress are becoming 
corporate lobbyists after they leave office, and it has become routine for top executive-branch offi- 
cials to leave government and go to work for companies they used to regulate. As more and more offi- 
cials are making policies affecting companies for which they used to work or will soon do so, actual 
and potential conflicts of interest are proliferating. 

It is to address this problem that the Revolving Door Working Group was created and that this report 
was written. Our aim is twofold: to educate the public about the workings of the revolving door and 
the inadequacies of the current regulatory framework that governs it; and to propose a set of new 
measures to strengthen that framework. 

This report first sets out to fill the need for a systematic overview of the various forms of the revolv- 
ing door. These include: 

■ THE INDUSTRY-TO-GOVERNMENT REVOLVING DOOR, through which the appointment of 
corporate executives and business lobbyists to key posts in federal agencies establishes a pro- 
business bias in policy formulation and regulatory enforcement. We give some historical 
background on this practice (sometimes known as the “reverse revolving door”) and then 
detail the growing extent to which it has occurred in recent years in agencies such as the 
Occupational Safety and Health Administration, the Environment Protection Agency and 
the Departments of Agriculture, Energy and Defense. 
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■ THE GOVERNMENT-TO-INDUSTRY REVOLVING DOOR, through which public officials 
move to lucrative private-sector positions in which they may use their government experience 
to unfairly benefit their new employer in matters of federal procurement and regulatory pol- 
icy. We include brief profiles of some of the most egregious cases of recent years, including 
that of Darken Druyun, who was found guilty of manipulating Defense Department pro- 
curement decisions to benefit Boeing while she was negotiating a job with the company. 

■ THE GOVERNMENT-TO-LOBBYIST REVOLVING DOOR, through which former lawmakers 
and executive-branch officials become well-paid advocates and use their inside connections to 
advance the interests of corporate clients. We look at the statistics on the rush to K Street 
while also profiling some brazen examples, such as Rep. James Greenwood, who apparently 
lost interest in a planned investigation of the pharmaceutical industry after he received an 
offer to head the leading biotechnology trade association. 

This paper argues that there are at least six important reasons why the public should pay more atten- 
tion to the revolving door: 

■ It can provide a vehicle for public servants to use their office for personal or private gain at 
the expense of the American taxpayer; 

■ The revolving door casts grave doubts on the integrity of official actions and legislation. A 
Member of Congress or a government employee could well be influenced in his or her offi- 
cial actions by promises of a future high-paying job from a business chat has a pecuniary inter- 
est in the official’s actions while in government. Even if the official is not unduly influenced 
by promises of future employment, the appearance oi undue influence itself casts aspersions 
on the integrity of the federal government; 

■ It can provide some government contractors with unfair advantages over their competitors, 
due to insider knowledge that can be used to the benefit of the contractor, and potentially to 
the detriment of the public interest; 

■ The former employee may have privileged access to government officials. Tapping into a 
closed network friends and colleagues built while in office, a government employee-turned- 
lobbyist may well have access to power brokers not available to others. In some cases, these 
networks could involve prior obli^tions and favors. Former Members of Congress even 
retain privileged access to the Congressional gym, dining hall and floors of Congress. 

■ It has resulted in a highly complex but ultimately ineffective framework of ethics and con- 
flict-of-interest regulations. Enforcing those regulations has become a virtual industry within 
the government, costing significant resources but rarely resulting in sanctions or convictions 
of those accused of violating the rules. As a result, ethics rules offer litde or no deterrent to 
those who might violate the public trust; and 

■ The appearance of impropriety exacerbates public distrust in government, ultimately causing 
a decline in civic participation. It also demoralizes honest government workers who do not 
use their government jobs as a stepping stone to lucrative employment government contrac- 
tors or lobbying firms. 
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After describing the various types of revolving-door conflicts of interest and pointing out the weak- 
nesses in the existing rules framework, the paper proposes a ser of policy reforms. These remedies seek 
to enhance transparency, increase vigilance, and establish mechanisms to reduce impropriety 
(whether perceived or actual) by establishing appropriate boundaries between public service and the 
pursuit of private interests. Among the specific proposals are: 

■ consolidation of ethics oversight entities in the executive branch and in Congress; 

■ granting the consolidated entities greater oversight and enforcement powers; 

■ standardization of conflict-of-interest rules throughout the federal government; 

■ adoption of procedures that would allow the Office of Government Ethics to rule a person 
ineligible for a certain post if that person’s employment background would tend to create fre- 
quent conflicts with the rule requiring imparriality on the part of federal employees; 

■ strengthening of recusal rules that bar appointees from handling matrers involving their for- 
mer employers in the private sector, including mandarory recusal on matters directly involv- 
ing one’s employers and clients during the 24-monih period prior to taking office; 

■ monitoring of recusal agreements by the Office of Government Ethics; 

■ prohibiting, for a period of time, senior officials from seeking employment with contractors 
that may have significantly benefited from policies formulated by those officials; 

■ restricting the granting of waivers chat allow public officials ro negotiate future employment 
in the private sector while still in office; 

■ extending the period during which officials cannot engage in lobbying after leaving office and 
expanding the scope of prohibited activities; 

■ requiring federal officials to enter into a binding ethics “exit plan” when leaving the public 
sector to clarify what activities will be prohibited; 

■ revoking the special privileges granted to formet members of Congress while they are serving 
as lobbyists; and 

■ improving the reporting and disclosure of recusal agreements, waivers, lobbyist reports and 
other ethics filings. 

The paper’s recommendations do not seek to disqualify all private-sector veterans from government 
service, nor do we suggest that federal officials be completely barred from moving to the business 
world. Yet there is clearly a need to strengthen the existing regulatory framework covering revolving- 
door activity and to tighten its enforcement. Doing so will go a long way toward restoring integrity 
to the federal government. 
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Introduction: 

The Revolving Door and Industry 
Influence On Public Policy 


by PETER O’DRiSCOLL, Center of Concern & SCOTT AMEY, Project On 
Government Oversight 

PUBLIC CONFIDENCE IN THE INTEGRITY OF THE FEDERAL GOVERNMENT is alarmingly low, 
which raises fundamental questions about the effectiveness of our democratic process. According to 
a CBS NewsfNew York Times poll in July 2004, 56 percent of the American people trust the govern- 
ment to do what is right only some of the time.’ While many factors conrtibute to this mistrust, the 
same poll found that 64 percent of respondents believe “government is pretty much run by a few big 
interests looking out for themselves.” Public concerns about corporate influence on public policy pre- 
date the parade of accounting scandals thar have brought down huge companies over the past four 
years. In September 2000, well before the Enron case broke. Business Week reported that nearly three 
quarters of the American people believed that corporations had coo much control over their lives.^ 

These survey results strongly suggest that the success of efforts to restore public trust in government 
will hinge on reducing the disproportionate degree to which the private sector {also referenced in this 
paper as “corporations,” “business,” “industry” or “trade associations”) is able to influence the for- 
mulation and implementation of public policy. To this point, debate about breaking the grip of “spe* 
cial interests” on government has focused mosdy on the corrosive influence of money on politics, 
leading to legislation to reform campaign finance. Yet, important as campaign contributions have 
been in increasing corporate influence on policy, it is now time to address other ways in which com- 
panies promote their own interests at the expense of the common good. 

This paper explores various forms of a key mechanism by which corporate interests influence feder- 
al decision-making, especially with regard to regulatory policy and procurement choices. The mech- 
anism is the revolving door — the movement of individuals back and forth between the private sector 
and the public sector. The revolving door takes three forms: 

THE INDUSTRY-TO'GOVERNMENT REVOLVING DOOR, through which the appointment of 
corporate executives and business lobbyists to key posts in federal agencies establishes a pro- 
business bias in policy formulation and regulatory enforcement; 
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THE GOVERNMENT-TO-INDUSTRY REVOLVING 
DOOR, through which public officials move to lucrative 
private sector positions in which they may use their gov- 
ernment experience and contacts to unhiirly benefit their 
new employer in matters of federal procurement and 
regulatory policy; and 

THE GOVERNMENT-TO-LOBBYIST REVOLVING DOOR, 

through which former lawmakers and executive-branch 
officials become well-paid advocates and use their inside 
connections to advance the interests of corporate clients. 

All three forms of revolving-door industry access have become so 
common in recent years that it is often hard to determine where 
government ends and the private sector begins. This was illus- 
trated several months ago in the case of Philip A. Cooney, a for- 
mer lawyer and lobbyist for the American Petroleum Institute 
who went to work for the George W. Bush Administration. First, 
there was an uproar over the revelation that, while serving as chief 
of staff of the White House Council on Environmental Quality, 
Cooney repeatedly revised government scientific reports to 
obscure the connection between greenhouse-^ emissions and 
global warming. Cooney soon resigned from the federal govern- 
ment. It came as no surprise that his next position was with 
Exxon Mobil. This prompted the New York Times to editorialize 
that “it is surely a cause for dismay that the Bush administration 
has seen fit to embed so many former lobbyists in key policy or 
r^ulatory jobs where they can carry out their industry’s agenda 
from within.”^ 


According to a CBS News/ New 
York Times poll in July 2004, 56 
percent of the American people 
trust the government to do what is 
right only some of the time. While 
many factors contribute to this 
mistrust, the same poll found that 
64 percent of respondents believe 
"government is pretty much run by 
a few big interests looking out for 
themselves." 


This paper argues that there are ac lease six important reasons why the public should pay more atten- 
tion to the revolving door: 

■ It can provide a vehicle for public servants to use their office for personal or private gain at 
the expense of the American taxpayer; 

■ The revolving door casts grave doubts on the integrity of official actions and legislation. A 
Member of Congress or a government employee could well be influenced in his or her offi- 
cial actions by promise.s of a future high-paying job from a business that has a pecuniary inter- 
est in the official’s actions while in government. Even if the official is not unduly influenced 
by promises of future employment, the appearance of undue influence itself casts aspersions 
on the integrity of the federal government; 

■ It can provide some government contractors with unfair advantages over their competitors, 
due to insider knowledge that can be used to the benefit of the contractor, and potentially to 
the detriment of the public interest;'* 
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■ The former employee may have privileged access to government officials. Tapping into a 
closed network of friends and colleagues established while serving in office, a government 
employee-turned-lobbyist may well have access to power-brokers not available to others. In 
some cases, these networks could involve prior obligations and favors. Former Members of 
Congress even retain privileged access to the Congressional gym, dining hall and floors of 
Congress. 

■ It has resulted in a highly complex but ultimately ineffective framework of ethics and con- 
flict-of-interest regulations. Enforcing those regulations has become a virtual industry within 
the government, costing significant resources but rarely resulting in sanctions or convictions 
of those accused of violating the rules. As a result, ethics rules offer little or no deterrent to 
those who might violate the public trust; and 

■ The appearance of impropriety exacerbates public distrust in government, ultimately causing 
a decline in civic participation. It also demoralizes honest government workers who do not 
use their government jobs as a stepping stone to lucrative employment with government con- 
tractors or lobbying firms. 

After describing the various types of revolving-door conflicts of interest and pointing out the weak- 
nesses in the existing rules framework, the paper proposes a set of policy reforms. These remedies seek 
to enhance transparency, increase vigilance and establish mechanisms to reduce impropriety (whether 
perceived or actual) by establishing appropriate boundaries between public service and the pursuit of 
private interests. Among the specific proposals are: 

■ consolidation of ethics oversight entities in the executive branch and in Congress; 

■ granting the consolidated entities greater oversight and enforcement powers; 

■ standardization of conflia-of-interest rules throughout the federal government; 

■ adoption of procedures that would allow the Office of Government Ethics to rule a person 
ineligible for a certain post if that person’s employment background would tend to create fre- 
quent conflicts with the rule requiring impartiality on the part of federal employees; 

■ strengthening of recusal rules that bar appointees from handling matters involving their for- 
mer employers in the private sector, including mandatory recusal on matters directly involv- 
ing one s employers and clients during the 24-month period prior to caking office; 

■ monitoring of recusal ^reements by the Office of Government Ethics; 

■ prohibiting, for a period of time, senior officials from seeking employment with contractors 
that may have significantly benefited from policies formulated by those officials; 

■ restricting the granting of waivers that allow public officials to negotiate future employment 
in the private sector while still in office; 

■ extending the period during which officials cannot engage in lobbying after leaving office and 
expanding the scope of prohibited activities; 
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■ requiring federal officials to enter into a binding ethics 
“exit plan” when leaving the public sector to darify what 
activities will be prohibited; 

■ revoking the special privileges granted to former members 
of Congress while they are serving as lobbyists; and 

■ improving the reporting and disclosure of recusal agree- 
ments, waivers, lobbyist reports and other ethics filing. 

The paper’s recommendations do not seek to disqualify all private 
sector veterans from government service, nor do we surest that 
federal officials be completely barred from moving to the business 
world. Yet there is a need to strengthen the existing regulatory 
framework covering revolving-door activity and to tighten its 
enforcement. 

Given the strength of industry lobby groups and the continued 
influence of money on policy formulation, it will take great politi- 
cal courage for lawmakers and policymakers to follow the recom- 
mendations proposed in this paper. Those w'ho champion 
public-interest reforms will risk losing access to corporate money. 
Over the coming months, the Revolving Door Working Group will 
be calling on legislators and the executive branch to implement the 
measures proposed below. The Group’s hope is that legislators and 
policymakers will recognize that the revitalization of public trust in 
elected, appointed, or career officials and the integrity of govern- 
ment are cornerstones upon which the maintenance of our demo- 
cratic system depend. For that reason, now is the time to sec aside 
personal and political calculations, and to act instead in the best 
interests of citizens, taxpayers and the country itself. 



This prompted the New York 
Times to editorialize that "it is 
surely a cause for dismay that 
the Bush administration has 
seen fit to embed so many 
former lobbyists in key policy 
or regulatory jobs where they 
can carry out their Industry's 
agenda from within." 


NOTE; The inclusion of specific names ofinSviduals in this report is by no means an implicit allegation 
of illegal behavior on their part (except in those instances, which are noted, where guilt has been deter- 
mined by legal proceeding). We believe, however, that these examples illustrate the extent to which there 
are at /etwf potential conflicts of interest throughout the federal government. The aim of the Revolving Door 
Working Group is to make such conflicts rarities rather than the norm. 
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Chapter 1: 

The Industry-to-Government 
Revolving Door 


How the appointment of industry veterans to key posts in 
federal agencies tends to create a pro-business bias in policy 
formulation and regulatory enforcement. 

by PHILIP MATTERA, Corporate Research Project 


THE REVOLVING DOOR — the movement of individuals back and forth between positions in the pri- 
vate sector and in the federal government — takes a variety of forms. We begin with the practice of 
appointing corporate executives and business lobbyists to positions in the executive branch, where they 
may be inclined to mold federal policy in ways that benefit their former (and probably future) employ- 
ers in the private sector. This phenomenon, which has not been widely studied, is usually called the 
reverse revolving door" to distinguish it from the more extensively analyzed movement of individuals 
from the executive branch and Congress into the private sector (addressed in Chapters 2 and 3). 

The reverse revolving door raises serious concerns about excessive business influence over broad fed- 
eral policymaking, especially in Cabinet departments and independent regulatory agencies responsi- 
ble for corporate oversight. When a federal ofBcial is looking forward to a new position in the private 
sector, he or she may manipulate a contract or regulatory process to benefit a specific future employ- 
er. By contrast, a corporate executive or lobbyist joining the government might not only tend to favor 
a previous private-seaor employer but might also be ideologically inclined to shape policy to benefit 
business in general, as opposed to the broader public interest. This is why the scant literature that 
does exist on the reverse revolving door is not primarily concerned with matters of individual con- 
flicts of interest or ethics. Instead, the issue tends to be seen in terms of business influence over pub- 
lic policy. 

From another perspective, of course, the presence of business veterans in government posts is viewed 
as a reasonable outcome of the public sector’s need to recruit individuals with relevant knowledge and 
real-world experience. Defenders of the reverse revolving door argue that it would be impossible to 
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staff specialized agencies such as the Nuclear Regulatory Commission if everyone who had worked 
for industry were disqualified. That may be so for certain technical jobs, but our concern is with high- 
level policymaking positions for which business experience is not necessarily a prerequisite. 


This paper acknowledges that it may not be feasible to ban all appoint- 
ments of businesspeople to executive branch posts, but it does raise two 
important concerns. The first is that the current preponderance of indus- 
try veterans (to the exclusion of other qualified candidates) in key posi- 
tions is giving overall regulatory policy too much of a pro-business tilt. 
The second is that existing ethics rules (described in the Regulation sec- 
tion below) are not strong enough to guard against conflicts of interest 
that may arise when individual federal officials make policy that affects 
their former private-sector employers. 

To set the stage for discussion, this chapter begins with some historical 
background on the reverse revolving door and an examination of its use 
during the curtent administration. This is followed by a review of the lim- 
ited regulations currently on the books and by analysis of how those rules 
may be strengthened. 


A corporate executive or 
lobbyist joining the 
government might not 
only tend to favor a 
previous private-sector 
employer but might also 
be ideologically inclined 
to shape policy to 
benefit business in 
general, as opposed to 
the broader public 
Interest. 


Historical Background 

Business and commercial interests have exercised substantial influence over the federal government 
since the beginning of the Republic. The Founding Fathers, after all, were generally of the propertied 
class. While the top elected positions in the country — the Piesidency and Vice Presidency — have 
been filled by individuals whose professional background tended to be more in the public than in the 
private sector, those officials have not hesitated, especially in the past hundred years, to appoint indi- 
viduals with experience in the business world to various key positions in the executive branch. This 
practice can be traced most easily by looking at the history of Presidential Cabinets. 

Examples of Cabinet appointments from the world of big business date back to the late 19th 
Century. In 1897, for instance, President McKinley named Lyman Gage, an executive of the First 
National Bank of Chicago, to be Secretary of the Treasury. Two decades later, that same position was 
given by President Harding to wealthy financier Andrew Mellon. He held the post for more chan a 
decade (serving during the Coolidge and Hoover Administrations as well) and used the position to 
promote reductions in taxes on business. 

Over the past 50 years, the Treasury Secretary has continued to be a post frequently awarded to mem- 
bers of the financial and corporate elite, during both Democratic and Republican administrations. 
Eisenhower, for example, gave the post to George Humphrey of the steel company M.A. Hanna. 
Kennedy chose C. Douglas Dillon, who had been with the Wall Street firm Dillon, Read. Reagan’s 
first Treasury Secretary was Donald Regan, head of Merrill Lynch. More recendy, George W. Bush 
twice turned to the corporate sector, first choosing Paul O’Neill of Alcoa and later replacing him with 
the current Treasury Secretary, John Snow, former chief executive of the railroad company CSX. 
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In keeping with the notion of a “military-industrial complex,” the position of Secretary of Defense is 
another top Cabinet post that has often been filled by corporate nominees rather than career military 
candidates. Eisenhower’s Secretary of Defense was Charles E. Wilson, the former General Motors 
president who in his confirmation hearing famously said: “For years I thought what was good fot our 
country was good for General Motors, and vice versa. The difference did not exist.” Kennedy’s choice 
for the Defense post was Robert McNamara, who had just been named president of the Ford Motor 
Co. Reagan’s first Defense Secretary was Caspar Weinberger, who had joined the engineering giant 
Bechtel Corp. a few years earlier after a career in the public sector. Clinton’s second Defense Secretary, 
William Perry, had served as manning director of investment banking firm Hambrecht & Quist in 
addition to holding posts in the Pent^on. The current Defense Secretary, Donald Rumsfeld, also had 
spent time in the corporate sector — including stints as chief executive of G.D. Searle and later 
General Instrument — in addition to his work in previous administrations. 

Among other Cabinet positions, the one that has probably been filled most frequently with a busi- 
ness person is, of course, Secretary of Commerce. The latest occupant of that post, Carlos Gutierrez, 
was previously chief executive of cereal giant Kellogg Co. 

Looking at Cabinets as a whole, it was during the Reagan Administration that the overall business 
presence first became quite pronounced. In addition to Regan and Weinberger, the corporate veter- 
ans in Reagan’s Cabinet included Secretary of State Alexander Haig, who had become president of 
United Technologies after his military career. After Haig resigned in 1982, Reagan replaced him with 
George Shultz, who had headed Bechtel Corp. during the 1970s after two decades as an academic 
and federal official. Attorney General William French Smith had represented corporate clients at a 
major Los Angeles law firm. Commerce Secretary Malcolm Baldridge had been chairman of Scovill 
Inc, Secretary of Transportation Drew Lewis had been a management consultant as well as a major 
investor in real estate and energy properties. Even the Secretary of Labor, Raymond Donovan, had a 
business background as an executive of a New Jersey construction company. 

The Reagan Administration’s recruitment of corporate figures was not limited to the Cabinet level. 
Key sub-Cabinet positions also went to business veterans.^ For example, W. Kenneth Davis, who had 
been an executive at Bechtel, was named Deputy Secretary of Energy. Deputy Agriculture Secretary 
Richard Lyng had been president of the American Meat Institute trade association, and C.W, 
McMillan, USDA’s Assistant Secretary for Marketing and Inspection Services, had previously been 
employed as an executive of the National Cattlemen’s Association, a beef industry trade group and a 
precursor to today’s National Cattlemen’s Beef Association. 

Reagan also put people from the business world in charge of the independent agencies specifically 
charged to regulate business.® The pattern was so clear that, in March 1981, investi^tive reporter Jeff 
Gerth of the New York Times published a piece headlined “Is Business Regulation Now in Friendly 
Hands?”^ Gerth noted examples such as John Shad, vice chairman of brokerage house E.F. Hutton, 
who was named chairman of the Securities and Exchange Commission; Richard Pratt, a lobbyist for 
the thrift industry, who was named to head the Federal Home Loan Bank Board; Mark Fowler, a cor- 
porate lawyer representing broadcasting companies, who was named to head the Federal 
Communications Commission; and Philip Johnson, a corporate lawyer whose clients included the 
Chicago Board of Trade, who was named to head the Commodity Futures Trading Commission. 
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Appointments such as these set the stage for the Reagan 
Administration’s campaign to weaken federal r^uladon of business. 
It must be said, however, that this campaign was also advanced by 
oIRcials who did not come directly from the bi^iness world, includ- 
ing Environmental Protection Agency administrator Anne 
Gorsuch, who had previously been a state legislator in Colorado. 

During the George H.W. Bush Administration, the presence of 
business figures in key regulatory positions was less pronounced. 
Efforts to weaken regulation were led by Vice President Quayle 
(who at one time was an executive of his family’s publishing com- 
pany). Quayle used an entity called the White House Council on 
Competitiveness to spearhead the campaign. In 1991 the 
Council’s executive director, Allan Hubbard, was accused of a 
conflict of interest because of his financial holdings in corpora- 
tions that stood to benefit from a deregulatory agenda. One of 
those companies was an Indiana chemical producer of which 
Hubbard was a half-owner. 

The Clinton Administration took a less antagonistic approach to 
regulation, and the people it appointed to key positions, including 
the heads of OSHA and the EPA, mostly had a public sector back- 
ground. The person named to the top EPA post, Carol Browner, 
also had experience working for a public-interest organization. 

Yet Clinton’s White House and Cabinet were not free from 
reverse-revolving-door appointments. The first chief of staff, 
Thomas McLarty, had been an executive with a natutal-gas com- 
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pany in Arkansas. Commerce Secretary Ronald Brown had been 
a lobbyist with a firm that represented many corporate clients, as 

did the law firm where U.S. Trade Representative Mickey Kantor worked. Robert Rubin of Goldman 


Sachs was named economic advisor, and Roger Altman of the investment firm Blackscone Group was 
chosen to be Deputy Treasury Secretary. In 1995 Rubin took over as Treasury Secretary and contin- 
ued to promote economic policies seen by many as overly favorable to the bond market. Veterans 
Affairs Secretary Togo We.se had worked for Northrop Corporation, and Clinton’s last Commerce 
Secretary, Norman Mineta, had worked for Lockheed Martin. 


Bush II; Business Veterans Reach New Levels of Dominance 

The practice of reverse-revolving-door appointments has become more frequent during the George 
W. Bush Administration. The elevation of George W. Bush and Dick Cheney to the two highest posts 
in the land could itself be seen as a significant case of the reverse revolving door. Bush, after all, spent 
much of his career as a businessman in the oil & gas industry and then as a part-owner of the Texas 
Rangers baseball team. He had an M.B.A,, to boot. Bush had not risen to great heights in the cor- 
porate world before running for governor of Texas, but he had clearly been shaped by that world. 


CHAPTER 1 17 



104 



The elevation of George W. 
Bush and Dick Cheney to the 
two highest posts in the land 
could itself be seen as a 
significant case of the reverse 
revolving door ...Bush had not 
risen to great heights in the 
corporate world before running 
for governor of Texas, but he 
had clearly been shaped by 
that world. Cheney had spent 
five years as the chief 
executive of the controversial 
Halliburton Co. before being 
chosen as Bush's running 
mate in 2000 


Chenqr, of course, had spent five years as the chief executive of 
the controversial Halliburton Co. before being chosen as Bush’s 
running mate in 2000. Before that he had held positions with the 
Nixon and Ford administrations, had represented Wyoming in 
the House (during which time he was an a^ressive advocate of 
business interests) and had served as the first President Bush’s 
Secretary of Defense. Cheney continued to receive deferred com- 
pensation ftom Halliburton after taking office as Vice President. 

It thus came as no surprise that the Bush-Cheney Administration 
came to be populated by many business veterans. Bush chose as 
his chief of staff Andrew Card, who had been a vice president of 
General Motors and a lobbyist for the auto industry (as well as the 
first President Bush’s Transportation Secretary). In addition to 
selecting Alcoa CEO Paul O’Neill to head Treasury and one-time 
corporate executive Donald Rumsfeld to run Defense, Bush chose 
oil & gas executive Donald Evans as Secretary of Commerce and 
Anthony Prindpi, an executive with a medical services company, 
to be Secretary of Veterans Affairs. Secretary of Labor Elaine Chao 
had been employed by several large banks in addition to her work 
in the public sector. National Security Advisor (and now Secretary 
of State) Condoleezza Rice was not a corporate executive but she 
was on the boards of Chevron (which had named an oil tanker 
after her) and Charles Schwab. 

The same pattern of appointments began to emerge in key regu- 
latory spots. Harvey Pitt, a corporate lawyer with close ties to the 
securities industry, was named chairman of the Securities and 
Exchange Commission. J. Howard Beales III, an economist who 
served as a consultant to R.J. Reynolds Tobacco when its adver- 
tising practices were being scrutinized, was appointed the con- 
sumer-protection chief of the Federal Trade Commission. Bush 
chose as his regulation czar (i.e., head of the Office of Information 
and Regulatory Afiairs) John Graham, an academic whose think 
tank, the Harvard Center for Risk Analysis, has received generous 
contributions from blue-chip corporations and industry groups 
because of its critical approach to regulatory policy. 


Almost exaaly twenty years after the Jeff Gerth article cited above, the New York Times published a 
similar piece by Katharine Seelye titled “Bush is Choosing Industry Insiders to Fill Several 
Environmental Positions.”' ‘ This would prove to be the first of several articles and reports issued dur- 
ing the remainder of George W. Bush’s first term highlighting business influence over regulatory 
process brought about, in part, by the reverse revolving door — or what an analysis by the Center for 
American Progress and OMB Watch labeled “Foxes in the Henhouse.”'- 
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On Valentine’s Day 2003, Rep. George Miller of California issued a report called A Sweetheart Deal: 
How the Republicans have Turned the Government Over to Special Interests. “In case after case,” the 
report stated, “the former lobbyists who work at the Bush Administration continue to court their 
friends and former employers while jilting the interests of the public.”’’ A May 2004 investigation by 
the Denver Por? found more than 1 00 examples of high-level officials in the Bush Administration who 
were involved in regulating industries they formerly represented as lobbyists, lawyers or company 
advocates.*'’ 

Some of the more egregious examples of this phenomenon are the following: 

■ DAVID LAURISKI, chosen as the Labor Department’s Assistant Secretary of Mine Safety and 
Health, previously spent 30 years in the mining industry, during which time he advocated 
loosening of coal dust standards. Once in office, he issued controversial rules (later blocked 
by the Senate) that would have reduced coal-dust testing in mines,” Lauriski resigned from 
his position in late 2004 and took a job with a mine-industry consulting company, ” The 
Charleston Gazette later reported that Lauriski had been negotiating for private-sector jobs as 
early as six months before leaving office.’^ 

■ J. STEVEN GRiLES, named Deputy Secretary of the Interior, was previously a lobbyist for 
major oil and mining companies and for the National Mining Association. Although Griles 
signed a recusal agreement in 2001, he reportedly continued to be involved in controversial 
issues involving former clients such as Yates Petroleum. An Interior Department Inspector 
General’s report cleared Griles of formal ethical violations but su^ested that he was operat- 
ing in an “ethical quagmire.”’* Griles submitted his resignation in December 2004 and later 
formed a lobbying firm together with former U.S. Representative George Nethercutt and for- 
mer White House energy advisor Andrew Lundquist.” 

■ JACQUELINE CLASSMAN, appointed chief counsel of the National Highway Traffic Safety 
Administration, previously worked in the general counsel’s office of DaimlerChrysler, where 
among other things she helped defend against charges brought by California officials that the 
company had recycled defeaive cars to consumers. At NHTSA she played a key role in the 
decision to block disclosure of “early warning” information such as detailed model-specific 
crash daca.^® In 2005 she was named deputy administrator of the agency.^' 
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A Closer Look at the Reverse Revolving Door in Five Federal Agencies 

DEPARTMENT OF AGRICULTURE 

During the George W. Bush Administration, so many industry people moved into key policymaking 
positions that an agency once known as the “People’s Department” could now better be considered 
“USDA Inc.”^^ Reverse-revolving-door appointments extended as high as Secretary Ann Veneman 
(since replaced), whose prior career was generally in the public sector but who also once served on 
the board of biotech company Calgene. Here are other examples of key appointees with industry ties 
(though some, like Veneman, are no longer in office): 

■ Secretary Veneman’s chief of staff Dale Moore had been executive director for legislative 
affairs of the National Cattlemen’s Beef Association (NCBA), a trade association heavily sup- 
ported by and aligned with the interests of the big meatpacking companies. 

■ Veneman’s Deputy Chief of Staff, Michael Torrey, had been a vice president at the 
International Dairy Foods Association. 

■ Director of Communications Alisa Harrison was formerly executive director of public rela- 
tions at NCBA. 

■ Deputy Secretary James Moseley was a partner in Infinity Pork LLC, a factory farm in 
Indiana. 

■ Under Secretary J.B. Penn had been an executive of Sparks Companies, an agribusiness con- 
sulting firm. 

■ Under Secretary Joseph Jen had been director of research at Campbell Soup Company’s 
Campbell Institute of Research and Technology. 

■ Under Secretary for Natural Resources and the Environment Mark Rey, whose post involved 
oversight of the Forest Service, was previously a vice president of the American Forest and 
Paper Association. 

■ Deputy Under Secretary Floyd D. Gaibler had been executive director of the National Cheese 
Institute and the American Butter Institute, which are funded by the dairy industry. 

■ Deputy Under Secretary Kate Colcr had been director of government relations for the Food 
Marketing Institute. 

■ Deputy Under Secretary Charles Lambert had spent 15 years working for NCBA. 

■ Assistant Secretary for Congressional Relations Mary Waters had been a senior director and 
legislative counsel for ConAgra Foods. 

Veneman’s successor, Mike Johanns, retained Dale Moore as his chief of staff and made Beth Johnson, 
a former staffer at NCBA, one of Moore’s deputies. The post of Deputy Secretary was given to 
Charles F. Conner, former president of the Corn Refiners Association.” 
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The widespread presence of meat industry veterans has undoubt- 
edly played in role in the business-friendly/anti-consumer policies 
followed by the Department on issues such as “mad cow disease” 
testing, sanitation standards in slaughterhouses and r^^ation of 
factorv' farms. The Clinton Administration’s record on food safe- 
ry was hardly flawless, but the adherence to industry positions on 
these matters became much more egregious under Bush. 

DEPARTMENT OF ENERGY 

In the first George W. Bush Administration, the Energy 
Department was a leading proponent of the industry-friendly 
enei^ policy that had been formulated in 2001 by Vice President 
Cheney in secret meetings with business representatives. 
Although the Department was led by a former U.S. Senator, 
Spencer Abraham, tt had its share of industry veterans on staff. 
These included: 



FRANCIS S. BLAKE, the Bush Administration’s initial 
choice for Deputy Secretary of Energy, had been serving 
as senior vice president of corporate business development 
at General Electric. He played a key role in formulating 
the administration’s controversial Clear Skies pollution 
initiative.^'* He left the federal government a year later and 
returned to the private sector as an executive at Home 
Depot.” 

DAN BROUILLETTE, named as Assistant Secretary for 
Congressional & Intergovernmental Affairs, had been 
employed as a lobbyist for mining and oil companies and 
as a Congressional aide.” In 2004 he left the Department 
and later resumed his work as a lobbyist by joining the 
Washington government affairs office of Ford Motor Co.^^ 
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VICKY BAILEY, chosen as Assiscant Secretary of Policy and 
International Affairs, was previously president of PSI 
Energy Inc., the Indiana electric-utility operating unit of 
Cinergy Corp. Once in office, Bailey helped to formulate 

the administration’s energy plan, which proposed weakening emissions standards on compa- 
nies such as her former employer.” She later became a lobbyist for the firm of Johnston & 
Associates, whose clients include the Edison Electric Institute.” 


■ CARL MICHAEL SMITH , selected as Assistant Secretary for Fossil Energy, had built a career as 
an independent oil and gas operator, as Oklahoma’s secretary of energy and then as a lawyer 
for energy companies. He had also been a director of the Oklahoma Independent Petroleum 
Association from 1981 to 1995. In 2004 he left the Department and resumed work as a cor- 
porate lawyer, joining an Oklahoma City firm.’® 
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ENVIRONMENTAL PROTECTION AGENCY 

In an apparent attempt to dispel charges that it would back away from environmental protection, the 
Bush Administration originally chose Christie Whitman, a moderate Republican who had been gov- 
ernor of New Jersey, to head the EPA. Some of the people appointed to work with her in key posi- 
tions were, however, from a distinctly pro-business background. Among these were the following: 

■ LINDA FISHER, chosen to be Deputy Administrator (the agency’s second highest position), 
previously spent five years as an executive at pesticide producer Monsanto Co. and had also 
practiced law at the firm of Latham & Watkins, known for fighting tougher regulatory stan- 
dards on behalf of powerful industry clients.’’ Fisher left the EPA in 2003 and later took a 
job with DuPont.’^ 

■ JEFFREY HOLMSTEAD, Assistant Administrator for Air and Radiation, had not been a cot- 
porate executive or lobbyist, but he also worked as an attorney at Latham & Watkins. In addi- 
tion to companies such as Cinergy and American Electric Power, his clients included an 
industry front group, the Alliance for Constructive Air Policy, which has worked to weaken 
air pollution rules.” In 2004 the Washington Post noted that parts of new rules proposed by 
the Bush Administration on power-plant mercury pollution were lifted verbatim from memos 
prepared by Latham & Watkins.’^ 

■ MARIANNE HORINKO, chosen as Assistant Administrator for the Office of Solid Waste and 
Emergency Response, was previously president of Clay Associates, a consulting firm where 
her clients included the Chemical Manufacturers Association and the Koch Petroleum 
Group. Earlier in her career, which also included a stint at the EPA during the George H.W. 
Bush Administration, she was an attorney at the corporate law firm Morgan, Lewis & 
Bockius, where she counseled companies on matters involving pesticides and hazardous 
waste.” In 2003, after Christie Whitman announced her resignation, Horinko served briefly 
as the EPA’s Acting Administrator. Horinko left the EPA in 2004, reportedly to spend more 
time with her young children.’* 

Early in Bush’s second term, he named Stephen Johnson, a respected scientist and career agency 
employee, to head the EPA. This move, which elicited praise from environmentalists and surprise on 
the part of many observers, was one of the few exceptions that prove the rule: it is very unusual to 
see someone rise to a key position in a regulatory agency without having come through the reverse 
revolving door. 

OCCUPATIONAL SAFETY & HEALTH ADMINISTRATION 

OSHA, like EPA, is one of the agencies frequently cited by business critics of regulation. In 2001 the 
Bush Administration announced that its choice to head the safety agency was John Henshaw, who 
had been safety director at Astaris LLC, a joint venture between chemical producers Solutia Inc. (a 
spinoff of Monsanto Co.) and EMC Corporation. Before that he worked for many years at Solutia 
and Monsanto. 

In November 2001 Henshaw announced that the position of Deputy OSHA administrator was being 
given to Gary Visscher, former vice president of employee relations for the American Iron and Steel 
Institute, the trade association for the metals industry. 
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According to a detailed analysis published by the Washin^n Post 
in August 2004, Henshaw’s tenure \^^ marked by a reduction in 
the number of staffers devoted to developing new safety standards 
and by a narrower, more business-friendly approach in those rules 
that were proposed.^^ Henshaw resigned in December 2004 and 
later became an advisor to C2 Facility Solutions, which calls itself 
a “critical asset management software firm.”^ Visscher left around 
the same time to join the U.S. Chemical Safety and Hazard 
Investigation Board.*'^ 

DEPARTMENT OF DEFENSE 

The foregoing examples certainly suggest that the reverse revolv- 
ing door affects regulatory policy, but the presence of industry 
veterans in public office can also influence contracting decisions, 
with major implications for taxpayers. While Defense 
Department procurement issues are discussed more fully in the 
next chapter, several reverse-revolving-door examples are worth 
noting here: 

■ EDWARD C. “PETE’' ALDRIDGE JR. was confirmed as 
Under Secretary of Defense for Acquisition, Technology, 
and Logistics in May 2001. In addition to many years at 
the Pentagon, his prior positions included the presidency of 
McDonnell Douglas Electronic Systems Co. (now part of 
Boeing). In 2003 Aldridge approved the contraa for 
Lockheed Martin’s controversial F-22 fighter jet. A shon 
time later he retired from the government and was soon 
named to the board of directors of none other than 
Lockheed Martin.'^*’ (For more on Aldridge, see Chapter 2.) 

■ MICHAEL W. WYNNE was made Acting Under Secretary 
for Acquisition, Technology, and Logistics after Aldridge 
left the post. Wynne, who had been the Principal Under 
Secretary under Aldridge, previously served as senior vice 
president of defense contractor Generad Dynamics. In 
August 2005 President Bush nominated Wynne to be 
Secretary of the Air Force. 
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Other recent secretaries of the three military depanments have also been examples of the reverse 
revolving door. The man who preceded Wynne as Air Force Secretary, James Roche, was previously 
an executive with Northrop Grumman and other military contractors. Army Secretary Francis 
Harvey was previously an executive with Westinghouse Corp. and other companies. Gordon 
England, who served as Navy Secretary until he was made Acting Deputy Secretary of Defense ear- 
lier this year, was previously an executive at General Dynamics. In August 2005 President Bush nom- 
inated Donald C. Winter, president of Northrop Grumman Mission Systems, to succeed England, 
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Regulation 

The movement of lobbyists and business executives into positions with Cabinet departments and reg- 
ulatory agencies is largely free from federal regulation. Employment restrictions focus mostly on the 
forms of the revolving door that involve movement from the public to the private sector. 

The section of the Code of Federal Regulations dealing with Standards of Ethical Conduct for 
Employees of the Executive Branch (Title 5, Chapter XVI, Part 2635) does, however, have a section 
on Impartiality in Performing Official Duties that touches partly on the reverse revolving door. 
Section 2635.501 says that a federal employee must avoid “an appearance of a loss of impartiality in 
the performance of his official duties.” One of the situations in which such an apparent loss of impar- 
tiality is said to be possible is the handling of a matter involving a person for whom the federal 
employee served, within the last year, as “officer, director, trustee, general partner, agent, attorney, 
consultant, contractor or employee.” 

There are no provisions in federal law or regulations that would prevent someone from accepting 
employment with the government because of the possibility that he or she would be called on to han- 
dle a matter with a former employer. Instead, the question is whether the federal employee, once in 
office, should be allowed to handle specific matters relating to the former employer or be disqualified 
from doing so. 

When such situations arise, It is up to the federal employee to determine if there is a potential prob- 
lem, Having done so, the employee is supposed to consult the ethics official of the agency (or other 
designated official), who is to decide whether the employee should be disqualified from handling the 
matter. In doing so, the ethics official is allowed to take into consideration issues such as “the diffi- 
culty of reassigning the matter to another employee” (§2635.502). A stricter rule applies when a fed- 
eral employee received an “extraordinary payment” of more than $10,000 from a former employer 
prior to entering government service. In that case, the employee is automatically disqualified from 
handling any matter Involving the former employer for a period of two years, though the rule can be 
waived under cenain conditions (§2635.503). 

Although industry veterans are not gready impeded in their eligibility for federal posts, they, like 
other appointees, are subject to disclosure requirements. Persons appointed to senior positions in the 
executive branch are required to disclose information about their finances and affiliations on 
Standard Form 278, which is available to the public upon written request. It is filed after the person 
takes office, annually while in office and one last time after leaving office. Similar information is 
required of certain lower-level employees, who are required to file OGE Form 450. However, such 
filings are not available to the public. 

Where the disclosure indicates a financial holding that could result in a conflict of interest, the most 
common way of handling the matter is for the employee to enter into a written disqualification agree- 
ment on the matter, otherwise known as a recusal. This addresses the prohibition in 18 U.S.C. § 208 
barring a federal employee from handling a matter in which the employee or certain relatives have a 
financial interest. The Office of Government Ethics exercises some degree of oversight of recusal 
agreements. 
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Conclusion 

The preceding pages constitute a brief overview of the evolution 
of the reverse revolving door — a phenomenon that seems to have 
reached unprecedented proportions in recent years. In addition to 
looking more systemicaliy at the extent to which kw appointed 
officials previously worked as corporate executives and lobbyists, 
a more thorough analysis would also have to look at the large 
number of individuals who entered government office after serv- 
ing as lawyers, consultants and scientists. It is likely that many of 
those individuals were working for corporate clients or were per- 
forming corporate-financed research, suggesting that they would 
have a pro-business bias, in other words, the magnitude of busi- 
ness influence on policy formulation and industry regulation 
through reverse-revolving-door appointments is probably much 
larger than this chapter has described. 

Determining the extent to which the reverse revolving door has 
actually had a distorting effect on public policy is an arduous task. 
Once a person has assumed public office, it is difficult to prove 
that a particular decision chat benefits business was made out of 
loyalty to a previous employer or to ingratiate oneself with a 
potential future employer. What if the decision was based on the 
official’s general view of the world, which happened to have been 
shaped by rime spent working In the corporate scaor? If so, is it 
an ethics issue or simply an ideological one? 

While it may not be possible to answer these questions with any 
certainty, it is clear that a growing number of officials with an 
industry background have been panicipating in the formulation 
of policies that unduly benefit the corporate sector. There is no 
guarantee that appointees of a different background would have 
done things differently, but putting some limits on the reverse 
revolving door would help thwart what seems to be the corporate 
takeover of regulatory policy and restoce greater integrity to the 
contracting process. After examining two other forms of revolving 
door industry influence, this paper will offer .specific recommen- 
dations on how to end these conflicts of interest. 
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Chapter 2: 

The Government-to-Industry 
Revolving Door 


How the movement of public officials into lucrative private sector 
roles can compromise government procurement, regulatory poli- 
cy and the public interest. 

by SCOTT AMEY, Project On Government Oversight 

LARGE CORPORATIONS FREQUENTLY FIND THEMSELVES dealing with the federal government, 
especially when it comes to procurement contracts and regulatory compliance. In doing so, they are 
always looking for ways to influence federal decision making — hence their huge spending on lobby- 
ists and campaign contributions. Yet money and influence are not the only ways companies seek to 
tilt the playing field in their favor. Business also knows the power of information. 

One way to get information is to hire the people who have it. Thus we come to the next form of the 
revolving door: the movement of public officials into lucrative private sector positions in which they 
put their inside knowledge of government to work for their new employer. It has become common 
practice for members of the executive branch to leave their government posts and immediately go to 
work for companies that have ongoing business with federal agencies. 

Defenders of the revolving door hasten to point out that there is nothing inherently improper or ille- 
gal when the private sector hires former government officials. Indeed, they argue that the country is 
better off because those former officials help companies produce goods and services more effectively. 

The question, however, is whether the revolving door has a detrimental impact on the effectiveness 
of federal functions such as contract administration and regulation of business. The concern is that 
the inside knowledge public officials bring with them when they join the private sector will be used 
in a way that is contrary to the public interest. Even more serious is the possibility that officials still 
in office will distort their decision-making to the advantage of prospective employers in the private 
sector. These are the issues explored in this chapter. 
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Policy Background 

“Each [executive branch] employee has a responsibility to the United States Government and its cit- 
izens to place loyalty to the Constitution, laws and ethical principles above private gain. To ensure that 
every citizen can have complete confidence in tbe integrity of the Federal Government, each employ- 
ee shall respect and adhere to the principles of ethical conduct set forth in this section, as well as the 
implementing standards contained in this part and in supplemental agency regulations.”^' 

This statement of the “basic obligation of public service” in federal law may 
be straightforward enough for individuals who spend their entire career in 
the public sector, but it becomes more complicated for those who go 
through the revolving door to the world of business. The recognition that 
the federal government needed to address this issue goes back at least to 
1965, when President Johnson issued Executive Order (E.O.) 11222, 
which instructed agencies to establish "standards of ethical conduct for gov- 
ernment officers and employees.” The purpose of this and other conflict-of- 
interest and ethics laws was to protect the integrity of the government’s 
system of buying goods and services from contractors. President Johnson 
stated that “every citizen is entitled to have complete confidence in the 
integrity of his [or her] government.”*^ 

Some changes in revolving door policies arrive with each new administration. One of the most dra- 
matic shifts came in 1993, when President Clinton strengthened conflict-of-interest laws the very 
same day he took office.*^ By signing E.O. 12834, also known as the “Senior Appointee Pledge,” 
Clinton placed numerous post-employment restrictions on senior executive agency appointees. 
Specifically, the order extended the one-year ban to five years, prohibiting former employees from 
lobbying their former agencies after they (eft office. Additionally, former employees of the Executive 
Office of the President (EOP) were prohibited from lobbying any other executive agency for which 
that employee had “personal and substantial responsibility as a senior appointee in the EOP.” 

What seemed like a noble idea upon caking office was apparently viewed differently by Clinton when 
his Administration was coming to an end. On December 28, 2000 Clinton revoked the “Senior 
Appointee Pledge.”** In protest, Senator Charles Grassley (R-IA) stated: “1 hope that President Clinton 
acts in the remaining days of his presidency to reverse the mistake made by revoking the order against 
the revolving door.. ..Using the power of the presidency to reverse a policy he put in place to help 
ensure integrity in government service undermines the public’s confidence in political leadership.”*^ 

The George W. Bush Administration did not pay much attention to the revolving door until the 
Darieen Druyun-Boeing scandal (see further discussion below) brought the issue to the fore. In 
January 2004 the White House issued a Memorandum for rhe Heads of Executive Departments and 
Agencies, establishing “a new Administration policy concerning waivers for senior Administration 
appointees who intend to negotiate for outside employment.”** 

The memorandum noted that when high-level Presidential appointees begin to negotiate for a new 
job outside governmenr, “serious Administration policy interests arise.” It stated: 


It has become common 
practice for members 
of the executive branch 
to leave their 
government posts and 
immediately go to work 
for companies that 
have ongoing business 
with federal agencies. 
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To ensure these policy interests are completely considered, effective immediately, agency personnel are pro- 
hibited from granting waivers under 18 U.S.C. 208(b)(1) to Senate-confirmed Presidential appointees for 
the purpose of negotiating for outside employment unless agency personnel have first consulted with the 
Office of the Counsel to the President [emphasis in original]. 

The purpose of this consultation seemed to be mainly for the benefit of the appointee. The memo 
went on to say: 

Our most senior Presidential appointees deserve the protection afforded by consultation with the 
White House, White House officials have an administration-wide perspective and often know rele- 
vant facts unavailable to agency personnel; thus, they can be of tangible assistance when consulted. 

As for the question of how White House lawyers would view the request for a waiver, the memo said: 

The decision to grant a waiver also involves a balancing test. The fulcrum of that balance is a deter- 
mination of whether or not the appointee’s financial interest is “so substantial as to affect the integri- 
ty of the appointee’s services to the Government” See 5 C.F.R. § 2640.301(a). Because a senior 
Presidential appointee may be called upon to advise the White House, it is appropriate that White 
House personnel have the opportunity to assess the substantiality of the senior appointee’s financial 
interest and how it affects the integrity of the appointee’s service to the President. 

The Bush Administration’s policy, however, applies to political appointees only. Many civil service 
employees are not affected by the administration’s new policy and will remain off the radar if they 
receive an agency conflict-of-interest waiver for post-government employment.'*^ Days after the 
Administration’s policy shift, Defense Secretary Donald Rumsfeld ordered the Department of 
Defense (DoD) to investigate whether senior government officials are complying with agency regu- 
lations when they seek contractor jobs. 

On October 25j 2004, Deputy Secretary of Defense Paul Wolfowitz issued a memorandum which 
described three minor changes to DoD conflict-of-interest and ethics regulations, including: 

■ Annual Certification - requiring certain DoD employees to certify annually that they are 
aware of the conflict-of-interest and ethics restrictions and that they have not violated those 
restrictions. 

■ Annual Ethics Briefing - requiring DoD offices to include training on relevant federal and 
DoD disqualification and employment restrictions in annual ethics briefings. 

■ Guidance for Departing Personnel — requiring DoD offices to provide guidance on relevant 
post-government employment restrictions as part of out-processing procedures for personnel 
who leave the government.**® 

Recently, the Defense Criminal Investigative Service has stated that it will investigate former senior 
military and civilian defense managers who now work for defense contractors. Moreover, on February 
18, 2005, Paul McNulty, U.S. District Attorney for the Eastern District of Virginia, announced the 
creation of the Procurement Fraud Working Group to Investigate defense contractors for conflict-of- 
interest violations and procurement fraud.^’ McNulty testified before a Senate Armed Services sub- 
committee that “more procurement means more opportunity for fraud.”’** 
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Congress has also shown new interest in the revolving door. Senators John McCain (R-AZ), Robert C. 
Byrd (D-WV) and Russel! Feingold (D-WI) have been investi^ttng the issue. Senator McCain played 
an integral role in obtaining and exposing e-mail that implicated Darleen Druyun. Senators Byrd and 
Feingold took a step further when they drafted an amendment to the National Defense Authorization 
Act for Fiscal Year 2005 that would have closed a few of the loopholes in the current revolving door 
s)'stem.^' Unfortunately, the Byrd-Feingold amendment was not included in the final bill. 

However, members of the Flouse Armed Service Committee 
requested a Government Accountability Office review of the 
revolving door. The April 2005 report found that: 

■ DoD has delegated responsibility for training and coun- 
seling employees on conflict-of-interest and procurement 
integrity rules to more than 2,000 ethics counselors in 
DOD’s military services and agencies; 

■ Those counselors were unable to say if people subject to 
procurement integrity rules were trained; 

■ DoD’s knowledge of defense contractor efforts to pro- 
mote ethical standards is limited; and 

■ A review of one of DoD’s largest contractors showed that 
the company lacked controls to ensure an effective ethics 
program and rhe company relied excessively on employees 
to self-monitor their compliance with post-government 
employment restrictions.’^ 

GAO’s review illustrates the problems with the int^rity of the pro- 
curement process and the impact chat the revolving door has on the 
way government spends hundreds of billions of taxpayer dollars. 


Revolving Door Laws, Regulations and Loopholes 

Federal laws concerning conflicts of interest have been implemented piecemeal over the past fifty 
years, and they have become a tangled mess of statutes and regulations as well as exemptions and 
waivers (See Appendix A). For instance, some of the statutes and regulations governing executive 
branch officials are based on the employee’s pre- and post-government jobs and salaries. Some agen- 
cies place additional limitations on their own employees. In some cases, Presidential orders and 
agency directives may also govern post-government employment as well.” In general, government 
employees must struggle with a decentralized, multi-layered system of ethics laws and regulations so 
convoluted that even ethics officers and specially-trained lawyers find it difficult to fathom. Former 
government employees who try to do the right rhing may appear to be as dishonest as those who 
knowingly violate the law. 



What seemed like a noble idea 
upon taking office was 
apparently viewed differently by 
Clinton when his Administration 
was coming to an end. 
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Major Kathiyn Stone, a former Army ethics attorney, reached the 
following conclusions about the DoD’s ethics system back in 1993: 

In recent years, defense contractors and DoD officials have criti- 
cized the multiplicity of DoD ethics laws as a labyrinth of confus- 
ing and overlapping requirements. Former DoD officials are 
subject to upwards of five different post-government employment 
conflict-of-interest laws, each of which applies to different sub- 
classes of persons, restricts different activities, and imposes differ- 
ent administrative procedures. 

No reason exists ro have different standards for executive branch 
officers and employees as a whole, DoD procurement officials {who 
differ depending on the particular statute at issue), retired military 
officers, and retired regular military officers. The net result of the 
accretion of these five statutes subjects DoD officials to a complex, multi- 
"The net result of the tiered system of incomprehensible and seemingly inconsistent statutory 

secretion of these five restrictions that are counter-productiife to an Active and meaningful 

statutes subjects DoD oUa training a7,d ammeUngpwgram."^ Med). 

officials to a complex, Conflict-of-interest and ethics laws and regulations are based on a 
multi-tiered system of government employee’s involvement with specific transactions (e.g., 
Incomprehensible snd contracts),” representation before an employee’s former office,^^ and 
seemingly inconsistent financial conflicts of incerest.’^^Yet there are still several significant 

statutory restrictions that are loopholes m the system. 

counter-productive to an loophole involves high-ranking government officials who 

effective and meaningful employed in policy positions in which they develop rules and 
ethics training and determine requirements. These policymakers are not restricted from 
counseling program." accepting employment with contractors which may have benefited 
from the policies that these employees helped to formulate. This is 
especially problematic because senior procurement policymakers, 
whose decisions can affect many different contracts, are in a better position to influence a contrac- 
tor’s bottom line than an official whose work is limited to a specific contract. 

The second loophole is the provision that allows a procurement official to accept compensation from 
a “division or affiliate” of the contractor as long as that entity "does not produce the same or similar 
products or services” as the barred contracting division.” In other words, a government official can, 
for example, work for a contractor’s missile division if he or she handled contracts with its aircraft 
division — and therefore avoid the one-year ban on accepting compensation from a contractor during 
post-government employment pursuant to 41 U.S.C. § 423. The current system does little to stop a 
contractor from rewarding a government employee for favorable treatment with post-government 
employment in a different division of the same company. The company in such a circumstance would 
be doubly rewarded, possibly receiving favorable treatment or insider advice because of the ex-offi- 
cial’s ties to his or her former peers. It also creates the opportuniry for the former government employ- 
ee to do work behind the scenes for the other divisions of the company. 
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A third loophole involves the lack of executive branch rules requiring the reporting and public dis- 
closure of disqualifications or recusal. Executive branch regulations obligate an employee to disqual- 
ify him or herself from conflicted matters.^^The prohibition on prospective employment (18 U.S.C. 
§ 208), however, does not require an employee to file a disclosure or recusal statement when a con- 
flict arises/* It is only after multiple layers of regulations that certain agencies mandate that notice of 
a conflict must be provided to a government employee’s supervisor/' 


Revolving Door Case Studies 

DARLEEN DRUYUN AND BOEING. Darleen Druyun has become the poster child for the conflicts of 
interest created by the revolving door. Druyun supervised, directed and oversaw the management of 
the Air Force’s weapons acquisition program before she moved through the revolving door to become 
Boeing’s Deputy General Manager for Missile Defense Systems. Specifically, Druyun was in charge 
of overseeing some of the government’s largest purchases, including the C-17 cargo plane and the 
proposal to lease refueling aircraft (also known as tankers) — a proposal that was more costly than 
actually purchasing the rankers. 

E-mail exchanges between Druyun’s daughter and Boeing officials revealed how all parties violated 
the conflict-of-interest and ethics system. On January 6, 2003, when Druyun left the government to 
work for Boeing, the Project On Government Oversight issued a press release, stating that “Ms. 
Druyun is now officially an employee of the company whose interests she so ardently championed 
while she was supposedly representing the interests of the taxpayers. Subsequent disclosures showed 
that she was negotiating the terms of her Boeing employment while she was handling the Boeing 
tanker lease, estimated to be worth over $20 billion.*-' On November 24, 2003, Boeing fired Druyun 
and Chief Financial Oflficer Michael Sears in connection with potendally illegal discussions of mat- 
ters involving Boeing that had taken place during the time Druyun was a government employee. 

On April 20, 2004, Druyun pleaded guilty to charges of conspiracy to defraud the United States. In 
her plea, Druyun acknowledged that she had favored Boeing in certain negotiations as a result of her 
employment negotiations and that other favors had been provided by Boeing to her. Druyun also 
admitted that Boeing’s hiring, at her request, of her future son-in-law and her daughter in 2000, 
along with her own desire to be employed by Boeing, influenced her decisions— as a government 
employee—in several matters affecting Boeing. These included: the Boeing tanker deal (which she stat- 
ed was a “‘parting gift to Boeing”), Boeing’s $100 million payment to restructure the NATO AWACS 
program, the selection of Boeing to upgrade the avionics of C- 130 aircraft, and the agreement “to a 
payment of approximately 412 million dollars to Boeing” in connection with the In October 

2004, Druyun was sentenced to nine months in prison, a $5,000 fine, three years of supervised 
release, and 150 hours of community service.®* 

The Associated Press reported on February 2005, that the Pentagon was investigating eight Air Force 
contracts handled by Druyun.*" Those contracts ranged in value from $42 million to $ 1 .5 billion each, 
with a total value of about $3 billion.*' That same month, the GAO released two Comptroller General 
opinions in which it found that Druyun had tainted the process in which Boeing was awarded con- 
tracts for the production of the Small Diameter Bomb and for various activities related to the avion- 
ics modernization upgrade program for C-130 aircraft.** The GAO recommended that both contracts, 
or the tainted portions therein, be put out for new competition.*’ 
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PETE ALDRIDGE AND LOCKHEED MARTIN. Edward C. “Pete” 
Aldridge formerly served as Undersecretary of Defense for 
Acquisition, Technology, and Logistics. He was also head of a DoD 
review board which made the decision to pursue procurement of 
the Lockheed Martin F/A-22 fighter jet. In January 2003, Aldridge 
approved the contract for the F/A-22 program.’" Two months later, 
he secured a position on the board of directors of lx)ckheed Martin, 
the federal government’s top contractor and maker of the F/A-22. 
On March 15, 2004, the General Accounting Office (GAO) 
released a report documenting that the cost for the F/A-22 program 
continues to skyrocket, though DoD has failed to justify the need 
for this aircraft, given current and projected threats.’* 

Adding to the appearance of conflict of interest on Aldridge’s 
resume. President Bush signed an Executive Order on January 27, 
2004 establishing the Commission on Implementation of United 
States Space Exploration Policy and then announced that Aldridge 
would chair the nine -member Commission. Senator John McCain 
(R-AZ) spoke out against Aldridge’s appointment, asserting that the 
former top weapons buyer and current Lockheed board member 
had too many conflicts of interest to serve as a Commission mem- 
ber. Because Lockheed is one of NASA’s largest contractors, 
Aldridge was placed in a position to influence public policies that 
could benefit the company he served. 

DAVID HEEBNER AND GENERAL DYNAMICS. Army Lt. General 
David K. Heebner was a top assistant to the Army Chief of Staff, 
Gen. Eric Shinseki, and played a significant role in drumming up 
support and funding for Shinseki’s plan to transform the Army. One of the key elements in Shinseki’s 
transformation “vision” was a plan to move the Army away from tracked armored vehicles toward 
wheeled light armored vehicles. In October 1999, only three months before Heebner retired, 
Shinseki’s “Army Vision” statement called for an interim armored brigade: “We are prepared to move 
to an all wheel formation as soon as technology permits.” General Dynamics, which manufactures 
the wheeled Stryker, was the beneficiary of this new vision, essentially putting United Defense, which 
produced tracked vehicles, out of the running. 

General Dynamics formally announced the hiring of Heebner, as Senior Vice President of Planning 
and Development, on November 20, 1999. That was just one month after Shinseki announced his 
“vision” and more chan a month prior to Heebner’s official retirement date of December 31, 1999. 
The $4 billion Stryker contract was awarded to General Dynamics in November 2000. Heebner was 
present in Alabama for the April 2002 rollout of the first Stryker and was recognized by Shinseki for 
his work in the Army on the Stryker project. 

BOBBY FLOYD AND LOCKHEED MARTIN. In 1997, Air Force General Bobby O. Floyd led the gov- 
ernment’s investigation into a fatal HC-130P Hercules plane crash. According to press reports, in 
October 1998, Floyd was contacted by the plane’s manufacturer, Lockheed Martin.’^ He filed a iec- 



On April 20, 2004, Druyun 
pleaded guilty to charges of 
conspiracy to defraud the 
United States, in her plea, 
Druyun acknowledged that 
she had favored Boeing in 
certain negotiations as a 
result of her employment 
negotiations and that other 
favors had been provided by 
Boeing to her. 
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ter of recusal, which disqualified him from taking any official actions involving Lockheed, in 
November 1998. Despite that recusal, Floyd continued to investigate the crash until March 1999,^^ 
concluding that his new employer was free from blame.’’^ Despite that appearance of impropriety, the 
Air Force concluded that Floyd did not violate conflict-of-interest or ethics laws.^^ Floyd then joined 
Lockheed Martin Aircraft & Logistics Centers in May 1999 as Deputy General Manager of the 
Greenville Aircraft Center. Fie was promoted to Vice President and General Manager in May 2000, 
then to President and General Manager of Logistics for the Centers in November 2001. 

RICHARD PERLE AND BOEING. Perle served as Assistant Secretary of Defense in the Reagan 
Administration and was a member of the Defense Policy Board from 1987 to 2004, serving as its 
Chair from 2001 to 2003. Fie resigned as Chairman in March 2003, after a conflict-of-interest con- 
troversy involving a consulting job he took with the bankrupt telecommunications firm Global 
Crossing Ltd. During the summer of 2003, Perle expressed his support for the Boeing tanker deal — 
a deal that would direct billions of dollars to Boeing. His support for the tankers came just 16 months 
after Boeing committed to invest $20 million with Perle’s venture capital firm, Trireme Partners. 

A Washin^on Post^nicXt described Perle as the “ultimate insider” and discussed his use of the revolv- 
ing door and the access that it provides.^ William Happer, a former Energy Department official stat- 
ed that the revolving door is “an old American tradition, and Richard Perle I think is doing it in an 
honest way. Fle’s one of hundreds and hundreds who do it.”^® Perle denied that he was hired by any 
company because of his connection to policymakers. Subsequently, Perle seemed to contradict him- 
self when recounting his role in assisting a company to obtain a foreign contract: “Was [his contact 
with foreign ambassadors] a result of my influence? Yeah, it was. It was a result of the fact that they, 
the people I went to, knew me so they took my phone caJl.”’** 


Examples of the Revolving Door in Various Federal Agencies 

Former federal officials can be found in key wtecutive and board positions at many of the country’s 
largest corporations and trade associations. Here are some examples involving veterans of several 
Cabinet departments — Agriculture, Defense and Energy — as well as the EPA.*® 

■ FRANCIS S. BLAKE, Executive Vice President of Business Development and Corporate 
Operations for Home Depot and a director of The Southern Company (a “super-regional” 
energy company), formerly served as Deputy Secretary of Energy.®* 

■ LINDA FISHER, Vice President and Chief Sustainability Officer for chemical giant DuPont, 
formerly served in various positions at the EPA, including Deputy Administrator, Assistant 
Administrator and Chief of StafF.®^ 

■ L. VAL GIDDINGS, Vice President for Food and Agriculture of the Biotechnology Industry 
Organization, formerly served as the Senior Staff Geneticist, International Team Leader, and 
Branch Chief for Science and Policy Coordination with the biotechnology products regula- 
tory division of the Animal and Plant Health Inspection Service of the Department of 
Agriculture.*” 
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■ JAMIE S. GORELICK, a director of defense contractor United Technologies, was formerly 
Deputy Attorney General and General Coimsel of the Department of Defense (as well as a 
member of the 9-1 1 Commission and the Defense Science Board). 

■ PAUL LONGSWORTH, who recently joinol Fluor Corp. as executive director of environmen- 
tal/nuclear business development, was formerly deputy administrator at the Energy 
Department’s National Nuclear Security Administration.®^ 

■ CHARLES J. (JOE) O’MARA, President of O’Mara & Associates, an international trade con- 
sulting firm, formerly served as Counsel for International Affairs to the Secretary of 
Agriculture and as Special Trade Negotiator for the agency.®*^ 

■ DR. JAMES G. ROCHE, a director of Orbital Sciences Corp., a leading space and rocket com- 
pany, and a consultant for his former employer, Northrop Grumman, was formerly Secretary 
of the Air Force.®^ 

■ JAMES SCHLESINGER, a director of British Nuclear Fuel, formerly served as Secretary of 
Defense, Secretary of Energy, and Director of the Central Intelligence Agency.®* 

■ CHRISTINE TODD WHITMAN, a director of United Technologies, which aside from being a 
military contractor is deeply involved in global warming because of its ownership of the air- 
conditioning company Carrier Corp., formerly served as Administrator of the Environmental 
Protection Agency.*’ 

■ JOHN WILCYNSKI, Vice President of (Zorporate Development at British Nuclear Fuels, for- 
merly served as the Department of Energy’s Director of the Office of Field Management.’® 


Conclusion 

Each of the five foregoing examples illustrates how decisions involving billions of taxpayer dollars 
have been shaped by those with revolving-door conflicts of interest. In some cases, such as the 
Druyun affair, it became clear that corruption was involved and laws were broken. In other cases, the 
culpability is less apparent. 

Whether the prospect of lucrative private sector employment actually causes an official to violate his or 
her public trust or whether there is simply the appearance of a conflict, the revolving door does tend to 
create problems for integrity in government. The existing laws and regulations that address this prob- 
lem are complex but ultimately inadequate. In the conclusion of this paper we offer some recommen- 
dations for restoring a greater degree of public confidence in the operations of the public sector. 
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Chapter 3: 

The Government-to-Lobbyist 
Revolving Door 


How former lawmakers and politicians use their inside 
connections to advance the policy and regulatory interests 
of their industry clients. 

by CRAIG HOLMAN, Public Citizen 

THE REVOLVING DOOR FROM THE WHITE HOUSE AND CAPITOL HILL to weii-paid lobbying firms 
(many of which are conveniently housed in the same neighborhood along K Street) has been spin- 
ning out of control in recent years. Senior-level staff in the executive and Congressional branches of 
government and even Members of Congress have shown an increasing inclination to leave public 
service and then continue to try to shape public policy — as lobbyists acting on behalf of special inter- 
ests in the private sector.’’ Some of them pass through the revolving door as the result of an election 
defeat or a change in Administration, but most are enticed by the prospect of collecting a fat pay- 
check while continuing to play insider politics on Capitol Hill. 

Rep. James Greenwood (R-Pa.) made no bones about the reason for his career switch from chair of 
the House Energy and Commerce Committee’s subcommittee on oversight and investigations to 
head the Biotechnology Industry Organization (BIO), a lobbying association. BIO agreed to pay 
Greenwood $650,000 a year (plus as much as $200,000 in bonuses) to serve as its chief lobbyist. 
“This is bittersweet,” Greenwood said of his unexpected retirement from Congress. “But at this point 
in my life, it’s more sweet by far.”’^ 

What was sweet for Greenwood left a sour tasre for many others. BIO had first contacted him about a 
job in early 2004, only a month or so after he announced his intention to investigate the pharmaceuti- 
cal industry. The fact that Greenwood, a social worker before he entered politics 24 years earlier, had no 
background in biotechnology or related fields seemed to make little difference to the trade association.” 
He was sought for his political connections. The public was finally made aware of Greenwoods new 
career choice in July 2004, when he abruptly canceled an oversight hearing concerning the drug Zoloft, 
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produced by Pfizer, one of whose executives was serving on the BIO board at the time. “I understand 
how this could raise an eyebrow,” Greenwood s^d with regard to the Pfizer connection, but he denied 
there was any conflict of interest: “B following A does not mean that A caused 

Once comfortably ensconced in the K Street community. Greenwood began expanding the staff of 
BIO by hiring other refugees from the public sector. As one newspaper account put it: “In the last 
several months, BIO has raided the offices of Congress, the U.S. Department of Health and Human 
Services and the Food and Drug Administration to build an executive staff with inside-the-beltway 
savvy and connections.”'*^ 


Current Government-to-Lobbyist Revolving Door Restrictions 

Former government officials who have become lobbyists are subject to limited statutory requirements 
and ethics regulations. Two different sets of ethics codes apply to the revolving door movement of 
government officials into private-sector lobbying. The two general categories of ethics restrictions 
that govern the government-to-lobbyist revolving door include: 

■ The conflict-of-interest restrictions on the ability of government officials to negotiate future 
employment while serving in public office. 

■ The “cooling off period” on lobbying activities by former officials for a specified period of 
time after leaving public service. 

Both principles comprise the overall revolving-door policy, and both are designed to prevent a con- 
flict between the duty of public servants to provide for the common good and the obligation of pri- 
vate lobbyists to promote a special interest. These ethics restrictions are laid out in a web of statutory 
limits, which apply to all branches of government, and ethics regulations, which are different for the 
executive branch, the Senate, the House and different salary levels of their respective staff. As such, 
there is no single revolving-door code that applies to all government officials and employees. 


Negotiation of Future Employment 

Federal criminal conflict of interest statutes (18 U.S.C. §201) prohibit any public official from solic- 
iting or accepting a “thing of value” in exchange for a legislative favor or other official action-i.e., a 
bribe. Within this legal framework, the Senate and House, and the Office of Government Ethics for 
the executive branch, have promulgated ethics regulations to guide their respective officers and 
employees away from crossing this line. 

Ethics rules go a step beyond actual quid pro quo corruption, which is very difficult to prove short 
of an FBI sting operation, and rely instead upon the standard of the appearance of corruption. Ethics 
rules prescribe that public officials and employees generally are not to act in such a way as to create 
the appearance of impropriety in official actions. Each institution feshions its own ethics guidelines 
to prevent the appearance of conflict of interest that would impugn the integrity of the office. 
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For officers and employees in the executive 
branch, federal law (IS U.S.C. §208) gener- 
ally prohibits government staff from seeking 
future employment and working on official 
acts simultaneously, if the official actions may 
be of significant benefit to the potential 
employer. Waivers may be granted to this 
prohibition for a number of reasons, such as 
when the employee’s self-interest is “not so 
substantial” as to affect the integrity of serv- 
ices provided by the employee, or if the need 
for the employee’s services outweighs the 
potential for a conflict of interest. The 
issuance of waivers had routinely been the 
prerogative of the head of the agency or divi- 
sion for which the employee works. 
Following several conflict-of-interest contro- 
versies, President Bush issued a 
Memorandum on January 6, 2004, requiring 
that all such waivers be cleared by the White 
House General Counsel. 

Etliics rules on negotiating future employ- 
ment are not as strict for members and staff 
of the Senate, and even less so for the House. 
Both the Senate and House codes of ethics 
prohibit members and staff from receiving 
compensation "by virtue of influence 
improperly exerted” from their official posi- 
tions. To this end, the Senate and House rules 
advise members and staff to recuse them- 
selves from official actions of interest to a 
prospective employer while job negotiations 
are underway. But the ethics codes differ 
from that point on. 
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Rep. James Greenwood (R-Pa.) made no bones 
about the reason for his career switch from 
chair of the House Energy and Commerce 
Committee's subcommittee on oversight and 
investigations to head the Biotechnoiogy 
Industry Organization (BIO), a lobbying 
association. BIO agreed to pay Greenwood 
$650,000 a year (plus as much as $200,000 in 
bonuses) to serve as its chief lobbyist. "This is 
bittersweet,” Greenwood said of his 
unexpected retirement from Congress. "But at 
this point in my life, it's more sweet by far." 
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Senate rules detail recusal guidelines. Under normal circumstances, a Senate employee who delivers 
his or her resume to a group of fifty prospecrive employers would not, at this early stage, need to 
recuse him or herself. Whether recusal would be necessary after the employee met with ten of those 
prospective employers would depend, of course, upon the results of each meeting. On the other hand, 
once the employee has directed his or her attention on two or three of the prospective employers for 
further discussions, recusal is likely necessary. A Senate employee, however, with the supervising 
Senator’s approval, may continue to be involved with issues that may be of interest to the prospective 
employer during the limited period that the employee remains with the Senate. Generally, each 
Member must decide for himself or herself, as well as for his or her staff members, what steps would 
be necessary to avoid not only the conflict which may arise from negotiating or accepting prospec- 
tive employment, but the appearance of such a conflict as well.’® 
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House rules are far more general. Members and staff of the House 
are advised to be particularly careful in how they go about nego- 
tiating for future employment, especially when negotiating with 
someone who could be substantially affected by the performance 
of official duties. It would be improper to permit the prospect of 
future employment to influence official actions. Therefore, while 
it is not specificaily required, one should consider recusing oneself 
from any official activities affecting an outside party with whom 
job negotiations are under way. 

In the Executive branch, Senate and House, negotiations for 
future employment are commonplace and allegations of impro- 
priety are frequent. No government employee will admit that 
employment n^otiations influenced his or her official actions, 
and most will deny that they negotiated employment while work- 
ing on an official action of interest to the prospective employer. 
Nevertheless, the timing and nature of many recent job changes 
by public officials— some of which are discussed below— have raised 
valid suspicions that conflict-of-interest rules are routinely violat- 
ed through the revolving door. 


Ethics rules go a step 
beyond actual quid pro quo 
corruption, which is very 
difficult to prove short of an 
FBI sting operation, and rely 
instead upon the standard of 
the appearance of corruption. 


Post-Government Employment Lobbying 
Restrictions 


Under the Ethics Reform Act of 1989 (18 U.S.C. §207), mem- 
bers and staff of both the executive and legislative branches of the 
federal government are subject to restrictions on post-government 
lobbying activities. While any former government official or 
employee may accept a position as a lobbyist immediately after leaving the public sector, there are 
some specific constraints on their activities, depending on the nature of their previous public service. 
These constraints include: 


■ ONE YEAR “COOLING-OFF PERIOD” ON LOBBYING. Generally, former Members of 
Congress and senior level staff of both the executive and legislative branches are prohibited 
from making direct lobbying contacts with former colleagues for one year after leaving pub- 
lic service. Specifically, for one year after leaving government office: 

■ Former members of the Senate and the House may not directly communicate with 
any member, officer or employee of either house of Congress with the intent to influ- 
ence official action. 

■ Senior Congressional staff (having made at least 75 percent of a member’s salary) may 
not make direct lobbying contacts to Members of Congress they served, or the mem- 
bers and staff of legislative committees or offices in which they served. 

■ Former Members of Congress and senior staff also may not represent, aid or advise a 
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foreign government or foreign political party with the intent to influence a decision 
by any federal official in the executive or legislative branches. 

■ “Very senior” staff of the executive branch, those previously classified within 
Executive Schedules I and II salary ranges, are prohibited from making direct lobby- 
ing contacts with any political employee in the executive branch. 

■ “Senior” staff of the executive branch, those previously paid at Executive Schedule V 
and up, are prohibited from making direct lobbying contacts to their former agency 
or on behalf of a foreign government or foreign political party. 

■ Any former government employee, regardless of previous salary, may not use confi- 
dential information obtained by means of personal and substantial participation in 
trade or treaty negotiations in representing, aiding or advising anyone other than the 
United States regarding those negotiations. 

■ TWO-YEAR BAN ON “SWITCHING SIDES^' BY SUPERVISORY STAFF OF THE EXECUTIVE 
BRANCH. Senior staff in the executive branch who served in a supervisory role over an offi- 
cial matter that involved a specific party, such as a government contract, may not make lob- 
bying contacts on the same matter with executive agencies for two years after leaving public 
service. 

■ LIFE-TIME BAN ON “SWITCHING SIDES” BY EXECUTIVE BRANCH PERSONNEL SUB- 
STANTIALLY AND PERSONALLY INVOLVED IN THE MATTER. Senior staffers in the execu- 
tive branch who were substantially and personally involved in an official matter that involved 
a specific party, such as a government contract, are permanently prohibited from making lob- 
bying contacts on the same matter with executive agencies. 

The cooling-off period applies only to making “any communication to or appearance before” the 
restricted government agencies or personnel. As a result, former public officials may conduct all the 
research, preparation, planning and supervision for lobbying their former agencies or personnel 
immediately upon leaving public office, so long as they do not make the actual lobbying contact dur- 
ing the cooling-off period. The former official may simply direct other lobbyists to make the contact. 

While these revolving door restrictions may appear fairly stringent at first glance, many of the restric- 
tions are easily and routinely sidestepped. N^otiations of future employment while serving as a gov- 
ernment official are commonplace, and the potential for conflicts of interest are largely left 
unmonitored. The post-government cooling-off period is brief and applies only to making lobbying 
contacts with former government colleagues. 

In negotiating future employment as a lobbyist while still serving in an official capacity in govern- 
ment, Members of Congress and senior staff are warned not to be unduly influenced by the prospects 
of lucrative job offers, but they may nonetheless go ahead and negotiate salaries and employment. 
Though recusal from participating in official actions where a conflict of interest occurs is suggested 
in both the Senate and the House, it is not mandated. While recusals by Members of Congress or 
senior staff members are rare, the hiring of Congressional officials as corporate lobbyists is not. 
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No one is keeping tabs on who in Congress is negotiating for what employment and, as a result, no one 
is enforcing the recusal guidelines in any systematic l^hion. For the most pan, the Senate and House 
ethics committees are completely in the datk as to who is negotiating future employment and who 
should recuse themselves from official business, unless of course a scandal is uncovered in the press. 


Case Study on Negotiating Future Employment by Executive and 
Congressional Staff: the Revolving Door Windfall from the Medicare 
Drug Prescription Bill 

In the executive branch, waivers often required for negotiating future employment are routinely 
granted and rarely, if ever, denied, A freedom of information request by Public Citizen to the 
Department of Health and Human Services (HHS) found that from January 1, 2000 through 
November 17, 2004, 37 formal requests for waivers from the conflict-of-interest statutes were made 
in that department alone. All 37 requests were granted and none denied.’* 

One of the granted waivers sheds light on the Thomas Scully scandal. On May 12, 2003, Scully, chief 
administrator for the Centers for Medicare and Medicaid Services (CMS), secretly obtained an ethics 
waiver from Health and Human Services (HHS) Secretary Tommy Thompson, allowing Scully to 
ignore ethics laws that barred him from negotiating employment with anyone financially affected by 
his official duties or authority. The waiver allowed Scully ro represent the Bush Administration in 
negotiations with Congress over the recently-enacted Medicare prescription drug legislation while 
Scully simultaneously negotiated possible employment with three lobbying firms and two investment 
firms that had a major stakes in the legislation. 

A Public Citizen investigation has revealed that these firms own or represent dozens of health care 
companies, trade associations, and physicians’ organizations with billions of dollars at stake in the 
new law.” The three lobby firms with which Scully negotiated possible employment lobby for at least 
30 companies or associations that are affected by the new Medicare law. The two investment firms 
own substantial stakes in at least 1 1 companies that are affected by the Medicare changes. 

Scully resigned from the CMS on December 16, 2003. Two days later, he announced that he had 
accepted lucrative contracts with two of the five firms he had been negotiating with while CMS 
administrator: Alston & Bird, a firm with many health care industry clients, and Welsh, Carson, 
Anderson & Stowe, an investment firm with investments in health care companies. 

Scully is not alone. A slew of senior executive and Congressional staffers cashed in on the Medicare 
prescription drug law that they helped write and promote. Another study by Public Citizen docu- 
mented many of the key staff who profited on the prescription drug bill through the revolving door. 
These included: 

■ THOMAS GRISSOM, director of the Center for Medicare Management, who just a day after 
the Medicare bill was signed into law, jumped ship to become the top lobbyist for medical 
device maker Boston Scientific. As a top official at CMS, Grissom was in charge of develop- 
ing reimbursement policies and regulations for the Medicare fee-for-service program and 
overseeing Medicare’s $240 billion contractor budget. 
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■ DALLAS “ROB” SWEEZY, director of public and inter- 
governmental affairs at CMS, who in January 2004 joined 
National Media Inc., the advertising firm hired by the 
Bush administration to produce television ads touting the 
new Medicare law. In May, Sweezy moved over to the lob- 
bying firm Loeffler Jonas and Tuggey, which represents 
Bristol-Myers Squibb, Purdue Pharma, First Health and 
PacifiCare. 

■ JAMES C. CAPRETTA, the top official on Medicare poli- 
cy development at the Office of Management and Budget 
(OMB), who left the White House in mid-June 2004 to 
join Wexier & Walker Public Policy Associates. 

Pharmaceutical companies Amgen, Hoffman-LaRoche 
and Wyeth are among the firm’s clients. 

■ JACK HOWARD, a former deputy director of legislative 
affairs for President Bush, who now works at Wexier & 

Walker Public Policy Associates. From 2001 to 2003, 

Howard promoted the president’s agenda in Congress as 
the second-ranking member of the White House legisla- 
tive affairs operation. Howard’s current clients include 
Amgen, PacifiCare and Wyeth. 

■ DIRKSEN LEHMAN, who served as the chief White House 
liaison to the Senate for Medicare, Medicaid and other 
health care regulations, became a lobbyist for Clark & 

Weinstock in May 2003. During the Medicare debate, he 
focused on key Senate committees on behalf of clients 
.such as Aventis Pharmaceuticals, Novartis and the 
Pharmaceutical Research and Manufacturers of America 
(PhRMA). 

■ ROBERT MARSH, another White House legislative afftiirs 
staffer, who has been connected to White House Chief of 
Staff Andrew Card since George H.W. Bush’s first presi- 
dential run in 1979. Marsh left the White House in 2003 
to join the OB-C Group, where he has represented the 
Blue Cross Blue Shield Association and WellPoint. 

■ KIRK BLALOCK, who as deputy director of the White House Office of Public Liaison, regu- 
larly strategized with Karl Rove and rallied business support for the president’s tax cuts and 
other issues. Among his clients at Fierce, Isakowitz & Blalock (the firm he joined in 2002) 
are the Generic Pharmaceutical Association and rhe Health Insurance Association of America. 
Blalock is also a leading fundraiser for President Bush, 



The cooling-off period applies 
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restricted government agencies 
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former public officials may 
conduct all the research, 
preparation, planning and 
supervision for lobbying their 
former agencies or personnel 
immediately upon leaving 
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■ ROBERT WOOD, former chief of staff for HHS Secretary Tommy Thompson, who was hired 
by Barbour, Griffith & Rogers in June 2003. Wood directs state affairs at Barbour Griffith, 
but lobbied Congress on behalf of Bristol-Myers Squibb, GlaxoSmithKline, Pfizer, PhRMA 
and the United Health Group. 

■ LINDA FISHMAN, who served as the lead Senate staff member for the Medicare conference 
committee.'®' She since has joined Hogan & Hartson, whose clients include 
GlaxoSmithKline and PhRMA, as a health policy adviser.'®^ 

■ COLIN ROSKEY, who just three days after the signing of the Medicare law, for which he was 
one of the lead Senate negotiators, left his job as health policy adviser and counsel for the 
Senate Finance Committee to take a position with Alston & Bird — the same firm that hired 
former Medicare chief Tom Scully.'®^ 

■ SARAH WALTER, who left her position as legislative director and chief health policy adviser 
for Sen. John Breaux (D-La,), one of the two Democrats who participated in negotiations 
over the Medicare bill, to take a position with Venn Strategies.'®'' 

■ JOHN MCMANUS, who as staff director of the House Ways and Means Committee’s health 
subcommittee, was one of the key architects of the Medicare legislation. However, just two 
months after the Medicare bill became law, McManus left the House to start his own health 
care consulting firm, the McManus Group. McManus~who worked as a lobbyist for Eli Lilly 
from 1994 to 1998— already has lined up an impressive number of big-name clients from 
throughout the healthcare industry, including PhRMA and Genentech.'®^ 

■ PATRICK MORRISEY, who served as the deputy staff director and chief health counsel for the 
House Energy and Commerce Committee, chaired by Rep. W.J. “Billy” Tauzin (R-La.), was 
hired in March 2004 by Sidley Austin Brown & Wood, a lobbying firm that represents 
PhRMA, Genentech and the Biotechnology Industry Organization (BIO).*®® 

■ Morrisey’s colleague JAMES WHITE left his position as Tauzin’s legislative director to join 
Abbott Laboratories as director of federal government affairs in January 2004.'®^ Abbott, the 
Chicago-based manufacturer of Prevacid, Norvir and other brand-name drugs, spent $3.7 
million to lobby the federal government last year. 

These new arrivals on K Street joined at least three dozen former Congressional chiefs of staff already 
lobbying for the drug and managed care industries in 2003- The list includes Cathy Abernathy, for- 
mer chief of staff for Rep. Bill Thomas (R-CA); Alex Albert, who worked for Sen. Zell Miller (D-GA); 
Edwin Buckham and Susan B. Hirshmann, two former top staffers for House Majority Whip Tom 
DeLay (R-TX); David Casragnetti, who headed the office of Sen. Max Baucus (D-MT), the ranking 
Democrat on the Senate Finance Committee; Dave Gribbin, a former chief of staff for Sen. Dan Coats 
(R-IN) who worked for Dick Cheney when he was a Wyoming congressman; Kevin McGuiness, who 
left the office of Sen. Orrin Hatch (R-UT) to open up a lobbying shop with the senator’s son; and 
Daniel Meyer, the ex-chief of staff for former House Speaker Newt Gingrich (R-GA.). 

The Medicare prescription drug episode highlights the opportunities granted to government staff who 
have worked on a major piece of legislation dear to the hearts of wealthy special interests. But the 
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revolving door from government service to private sector lobbyist 
extends far beyond any single piece of legislation. It appears to be an 
increasingly common job transition in recent years. 

The Center for Public Integrity surveyed how often the revolving 
door has turned for the top 100 officers of the executive branch at 
the end of the Clinton Administration.'® Tracking die movement of 
administration secretaries and under-secretaries for each major exec- 
utive agency, the Center concluded that about a quarter of senior- 
level administrators left public service for lobbying careers. Another 
quarter of the administrators accepted positions as direaors of pri- 
vate businesses they had once regulated. 

At least 1 7 top Clinton staffers have taken lobbying jobs on behalf of 
corporate or individual clients, including former Deputy Secretary of 
Treasury Stuart Eizenstat and former Director of White House 

law firms that 
three former 

Cabinet members: Agriculture Secretary Dan Glickman, Interior 
Chief Bruce Babbitt, and Transportation Secretary Rodney Slater. 

Most of these officials flew through the revolving door into private 
sector lobbying immediately upon leaving public service. Clearly, 
the cooling-off period that prohibits officials from making direct lobbying contacts with their former 
colleagues has not slowed the revolving door. Businesses and special interest groups find plenty of 
value in hiring former government officials right out the door, despite the one-year prohibition on 
making lobbying contacts. The offer of a lucrative salary to these officials while still in public service 
can influence their actions. Just as importantly, their connections and insider knowledge does not go 
to waste during the cooling-off period. That knowledge becomes invaluable in crafting a lobbying 
strategy, knowing who in government needs to be contacted and what appeals may gain their sup- 
port. During that one-year cooling off period, Members of Congress and committee compositions 
will generally stay the same, and there is very little turnover in congressional and executive agency 
staff. Those who pas-sed through the revolving door need only direct others in the lobbying team to 
make the lobbying contacts — and in doing so convey warm regards from the former officials to their 
government colleaguCvS. 

Making a Living 

The revolving door functions even during natural disasters. As billions of federal dollars flow to the Gulf Coast to 
repair the damage caused by Hurricane Katrina, lobfo’isfs are making sure their corporate clients get a share of the 
loot. Dne of the more active of those lobbyists is Joe Allbaugh, former director of the much maligned Federal 
Emergency Management Agency (and prior to that, George W. Bush's campaign manager during the 2000 elec- 
tion)."” Before Katrina, Allbaugh was helping clients gcr reconstruction contracts in Iraq, fn 2004 the National 
Journal asked Allbaugh about charges that he was cashing in on his sen'ice to the Bush Administration. He 
responded: “I don’t buy the ‘revolving door’ argument. This is America. We all have a right to make a living.”"” 
Allbaugh, wh<xsc clients include Halliburton Co. (which has already gotten its first Katrina-related contract), 
appears to be making a very good living these days — ^so much so thar an article in the online magazine labeled 
him a “disaster pimp.”*" 


Legislative Affairs Charles Brain. Another ten joined 
actively lobby the federal government, including 
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The Revolving Door for Members of Congress 

Judging from their newly-won salaries in the private sector, per- 
haps the biggest prize for special interest groups with official busi- 
ness pending before the federal government is to secure the 
lobbying services of a recently retired Member of Congress. It is 
not an entirely new phenomenon to see a retiring Member of 
Congress accept a lobbying job with a firm or special interest 
group. But this revolving door appears to be turning with much 
more frequency these days. 

Though it is difficult to produce reliable figures for the number 
of Congressional members-turned-lobbyists prior to the stringent 
reporting requirements of the Lobbying Disclosure Act (LDA) of 
1995, one study cited by Common Cause found that only about 
3 percent of Membera of Congress left government service in the 
decade of the 1970s to become lobbyists."^ A study by Public 
Citizen that is limited to the election cycles of 1976 and 1978 
su^ests the figure may be somewhat higher, with about 9 percent 
of Members of Congress who had retired in that decade still reg- 
istered to lobby when the reliable reporting requirements of LDA 
became effective in 1998.“’ The bottom line is diat the revolving 
door for Members of Congress was not as common a means of 
career chan^ as it is now. 

The rate at which members of Congress spin through the revolv- 
ing door has skyrocketed since then. According to an analysis by 
Public Citizen, the road from Congress to K Street is now very 
well traveled, and is the most common career path for Members 
of Congress. As of July 2005, about 215 former Members of 
Congress have registered as active lobbyists with die Clerk of the 
House and the Secretary of the Senate under the requirements of the Lobbying Disclosure Act of 
1996. These lobbyists have served in Congress at some point between 1976 and 2004 (most of them 
having served fairly recendy) and have filed lobbyist financial records showing lobbying activity in 

2004-05.“' 

The percentage of Members of Congress retiring from public service for reasons other than death, 
conviction or election to other office and stepping into lobbying has fluctuated each Congressional 
session in the decade of the 2000s, never dipping below a third and reaching a high of almost half 
(46 percent) of the retiring Members of Congress in a single election cycle. This marks a dramatic 
increase over the 1970s. 

Significantly, Public Citizen s analysis reveals that the K Street Project is working to the advantage of 
Republicans. The K Street Project was first developed in 1994 by Republican activist Grover 
Norquist, Rep. Newt Gingrich (R-GA.) and Rep. Tom DeLay (R-TX) to pressure major lobbying 
firms to hire Republicans rather than Democrats, thus helping to solidify Republican control over all 
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aspects of the legislative process in Washington."^ The revolving-door figures for Members of 
Congress suggest that the Project has had an impact on Capitol Hill in the most recent decade. The 
rate of Democrats retiring from Congress and becoming lobbyists has fluctuated over the last few 
years, ranging from 15-4 percent in 2000, 16,7 percent in 2002 and 38.5 percent in 2004. The rate 
of Republicans retiring from Congress and becoming lobbyists over the same time period has been 
substantially higher, from 56.8 percent in 2000, 46.7 percent in 2002 and 47.6 percent in 2004."^ 

Though Republicans currently are enjoying an advantage when it comes to the revolving door, 
Members of Congress from both parties now have a greater inclination to pursue lobbying careers 
than in earlier decades. Today’s greater propensity for retiring Members of Congress from both par- 
ties to join the ranks of K Street comes from a number of new incentives. First of all, despite parti- 
san claims to roll back government outlays, federal government spending today is at an all-time high. 
More government contracts and federal grants are being awarded than ever before, and spending on 
social services and infrastructure development has risen dramatically. 

Secondly, government regulations— or lack thereof-touch nearly every sector of business and social 
life, which is why the amount spent on lobbying the federal government is also at an all-time high. 
Last but not least, special interest groups today see so much at stake in the legislative and regulatory 
dealings of the federal government that most lobbyists are paid very handsomely. The closer a lobby- 
ist is to the networks of Congressional power, the more a special interest group is willing to pay. And 
no one is more intimately involved in these networks than recently retired Members of Congress. As 
a result, several recent Congressional retirees have attracted multi-million dollar job offers with lob- 
bying firms and associations. 

Former Rep. W.J. “Billy” Tauzin (R-La.) is but one example. Once again the Medicare prescription 
drug bill has come into play. Rep. Tauzin played a central role in drafting and negoriating the legis- 
lation. PhRMA, the pharmaceutical industry’s premier lobbying association, made the prescription 
drug bill its top legislative priority. Massive campaign contributions, lobbying expenditures, adver- 
tising and public relations efforts were spearheaded by PhRMA to shape the prescription drug bill in 
ways the industry liked and to stave off measures it didn’t. Rep. Tauzin worked closely with PhRMA, 
the White House, and Republican leaders of Congress to craft the final legislation. 

During that period of intense lobbying activity by PhRMA, Rep. Tauzin was considering retiring 
from Congress and moving into private employment. Less chan two months after final passage of the 
Medicare prescription drug bill, PhRMA offered Rep. Tauzin a contract deal rumored to be worth $2 
million to become president of the lobbying association, the largest compensation package for any- 
one at a trade association. Tauzin decided to take the offer after retiring from Congress in 2004. 

The deal raises serious questions as to whether Rep. Tauzin’s official actions were tainted by self-inter- 
est. The Medicare prescription drug legislation contains key provisions beneficial to the dn^ industry. 
It subsidizes private insurers to provide prescription drug coven^e to seniors (thereby increasing demand 
for drugs), bars the Medicare administrator from bar^ning for lower drug prices, and effectively pro- 
hibits the re-importation of lower-priced drugs from Canada — all key provisions sought by PhRMA. 

Fellow Louisianan Sen. John Breaux (D-La.) followed Tauzin into the lucrative lobbying market, 
Breaux, who had not been expected to retire from the Senate, surprised many by announcing that he 
would be joining the lobbying firm of Patton Boggs at the end of 2004. In addition to the Patton 
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Boggs work (for which Breaux is expect- 
ed to receive $1 million a year), the for- 
mer senator also will join a New York 
investment fund and become senior 
manager for a New York hind that han- 
dles energy projects. These two com- 
bined new salaries should put the 32-year 
veteran of Congress in Tauzin’s income 
bracket. 


The Government-to- 
Lobbyist Revolving Door Is 
Spinning Out of Control 

With more than a third of today’s retiring 
Members of Congress (except those who 
have retired due to death or conviction or 
election to another office), and about half 
of retiring senior-level officers of the exec- 
utive branch moving directly from gov- 
ernment service into lobbying on behalf 
of private special interest groups, the 
revolving door is spinning out of control. 
The number of former government offi- 
cials serving as private sector lobbyists dwarfs previous trends. 

Not only are the ranks of government employees-turned-lobbyists growing, but so are their salaries 
and benefits. Those with insider knowledge and privileged access to government officials are increas- 
ingly valuable to the business community attempting to secure added leverage over the course of pub- 
lic policy. This degree of industry influence on the formulation of policies supposedly designed to 
protect the common good is not good news for democracy. 

Official actions in the name of the public good are often the casualty. Government officials tempted 
by the prospects of future private sector employment may compromise the public policies upon which 
they work. And post-government employees working as private sector lobbyists may abuse their insid- 
er knowledge or privileged networks of colleagues built while given the trust of public service. 

Without a doubt, today’s revolving door restrictions designed to protect the integrity of government 
are not working. Our conclusion lays out some of the changes that are required to protect the integri- 
ty of public policy from the special interests that benefit from the government-to-iobbyist revolving 
door. Before thar we take a look at the limitations of the existing regulatory framework. 
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Chapter 4: 

The Existing System For 
Implementing Lobbying Rules 
and Revolving Door Policies 


by CRAIG HOLMAN, Public Citizen 

CURRENTLY, ETHICS LAWS AND REGULATIONS that address the problem of the revolving door are 
implemented and enforced through a loose confederation of federal offices, each with different levels 
of jurisdiction. The reason for this arrangement is that the federal ethics system has evolved both 
through piecemeal legislation that applies throughout the government and through rules and proce- 
dures that individual agencies and other parts of government have adopted on their own.”^ 

For instance, ethical standards for the House of Representatives are implemented and enforced pri- 
marily by the Committee on Standards of Official Conduct."® Senate ethics standards fall under the 
authority of the U.S. Senate Select Committee on Ethics."’ Overall ethics guidelines for executive- 
branch employees are developed by the Office of Government Ethics (OGE), but that agency does 
little in the way of implementation and enforcement, leaving that to individual agencies or even to 
the individual officials covered by the rules. If l^al action is deemed appropriate against violators 
of the ethics laws and rules in either the l^slative or executive branch, the cases are assumed by the 
Department of Justice’s Public Integrity Section. 

The resulting hodgepodge makes it difficult for government officials to comply with the current reg- 
ulatory regime and does not inspire confidence among the public that rigorous ethical standards are 
being upheld. The conclusion of this paper offers a series of recommendations for fixing the system. 
In order to put those proposals in context, this chapter describes some of the main problems with the 
existing state of affairs. 


Implementation of the Lobbying Disclosure Act 

vSection 6 of the Lobbying Disclosure Act (LDA) reads: The Clerk of the House and the Secretary of 
the Senate shall develop a “computerized systems designed to minimize the burden of filing and max- 
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imize public access to materials filed under this Yet those offices have so far failed to comply, 

justifying their position by raising questionable arguments about ambiguities in the law or the 
absence of necessary authority. 

Fortunately, Pam Gavin, Director of Public Records in the Secretary of the Senate’s office, has single- 
handedly managed to work around the stonewalling to create a partial system for electronic dissem- 
ination of lobbyist filings. Despite the absence of specific budgetary allocation, Gavin has devoted the 
user fees collected for copying of paper records to pay for the posting of PDF (image) files of the lob- 
byist reports on the Senate’s Web site at www.sopr.gov. 

However, these PDF postings lack most of the benefits of a foil 
electronic reporting system. They are not searchable or sortable by 
bill number, issue area or any category for that matter, other than 
a most rudimentary search by exact name of the lobbying entity as 
filed. For example, a search for the lobbying records of the 
“National Rifle Association” or “NRA” will produce no records at 
all. The NRA has decided to file its lobbying records under the 
name “Natl Rifle Association” and only a search for “Natl” will 
produce the association’s records. Apart from abbreviations, if a 
group misspells its own name in its lobbying filing, its records will 
only show up on the Senate’s Web site under the misspelled name. 

The system does not tally information from different reports filed by the same lobbyist, making it 
impossible to answer questions such as: “How much money has Microsoft spent on lobbying .since 
1996, and how has this money been divided between the firm and its outside lobbyists?” Nor is it 
possible to download the data from the various reports into a spreadsheet so that one might do the 
calculation manually. Instead, a user has to print out each report, enter the data and only then do the 
calculations. In essence, the lobbying disclosure system on the Senate’s Web site is little more than an 
old-foshioned card catalogue available on the Internet.'” 

The situation is even worse on the House side. The Clerk of the House has made no effort whatso- 
ever to implement the disclosure requirement of Section 6 of the LDA. In fact, Jeff Trandahl, the 
House Clerk, has even declined to discuss the matter when approached by Public Citizen.'” 

Just as importantly to the integrity, or lack thereof, of the LDA is the presumption by both the Clerk 
of the House and the Secretary of the Senate that they have no enforcement authority to ensure com- 
pliance with the Act. The Senate Office of Public Records and the House Legislative Resource Center 
oversee the lobbying disclosure filings. The two offices may send “correction” letters to scofflaws who 
have failed to follow the law. They can refer any violation that is not fixed within 60 days to the 
Department of Justice, which can issue civil penalties up to $50,000. Until very recently, however, 
there have been no referrals by the congressional offices to the Department of Justice for noncom- 
pliance with the LDA, and the Department of Justice has not pursued a single LDA enforcement case 
until this year.'” Bowing to a FOIA request by a reporter, the Department of Justice has acknowl- 
edged that it settled three enforcement cases, all in 2005.'” The number of enforcement cases may 
grow as public pressure mounts for enforcement of the LDA. 


The resulting hodgepodge 
makes it difficult for 
government officials to comply 
with the current regulatory 
regime and does not inspire 
confidence among the public 
that rigorous ethical standards 
are being upheld. 


4S A MATTER OF TRUST 



135 


Essentially, compliance with the Lobbying Disclosure Act is voluntary, so there are many scofflaws. 
In one study, the Center for Public Integrity found that 20 percent of lobbying disclosure records 
were filed at least three months late; 3,000 reports were filed six months late and 1,700 reports were 
at least a year overdue. 


Enforcement of Lobbying Ethics Rules 

In addition to the disclosure requirements under the LDA, lobbyists are also subject to a loosely-knit 
set of ethics laws and rules on their behavior. Many of these laws and regulations are discussed 
throughout the chapters of this report and compiled in Appendix B. Monitoring and enforcement of 
these laws and regulations covering conduct rather than disclosure rest with the ethics committees of 
the House and the Senate for members of Congress, the Office of Government Ethics for the execu- 
tive branch, and ultimately the Department of Justice. 


House and Senate Ethics Committees 

Each House of Congress has its own ethics committee charged with, among other things, 
enforcement of conflict-of-interest rules and revolving door restrictions for their own members. 
The Senate in 1964'^® and the House in 1967’^ established, for the first time, standing commit- 
tees on ethics, designed to enforce conflict-of-interest rules, gift restrictions and codes of conduct 
governing how members relate to lobbyists. 

In the House, the ethics committee is formally known as the Committee on Standards of Official 
Conduct. In the Senate, it is known as the Select Committee on Ethics. Both committees are 
evenly divided between Republican and Democratic members. The ethics committees have the 
authority to investigate alleged violations of ethics rules, issue reprimands or fines for violations, 
recommend expulsion to the full House or Senate, and refer serious criminal violations to the 
Department of Justice for prosecution. 

By their very structure and composition, the congressional ethics committees are designed pri- 
marily to provide advice and education about ethics rules rather than enforcement against viola- 
tions. First of all, the committees are run exclusively by members of Congress and staffed by 
congressional staffers. Secondly, committee membership is done at the pleasure of party leaders 
in the House and the Senate. Finally, the ethics rules themselves are formulated by the congres- 
sional leadership and ratified, sometimes without knowing what the proposed rules are, by the 
majority members of Congress. 

Office of Government Ethics 

The Office of Government Ethics was established by the Ethics in Government Act of 1978. It 
was created as an independent agency to monitor and enforce the new ethics laws for the execu- 
tive branch and to promulgate implementing regulations. Even though OGE assumed steward- 
ship over the ethics laws, the Act preserved a considerable level of independence among each 
executive branch agency to create its own ethics code and to interpret and administer erhics laws 
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for its employees.*” The Ethics in Government Act directed OGE 
to review hnandal disclosure forms of presidential appointees, 
provide ethics training to executive branch officials and oversee 
the implementation of ethics rules by each agency. The Ethics Act 
also requiral OGE to provide an advisory service and to publish 
its opinions.'^* 

As an ethics enforcement agency, OGE is better structured than 
the congressional ethics committees in that most of its employees 
are career public servants rather than political appointees. The 
Director, however, is appointed by the president for a five-year 
term. It currently has a staff of more than 80 employees. The 
agency thus enjoys a certain level of professionalism and inde- 
pendence from political operatives in the executive branch and 
party leaders. 

Nevertheless, OGE is far from an ideal ^ency. Perhaps its great- 
est weakness is that it has been conceived as a “partner” with all 
other executive branch agencies in developing, interpreting and 
If we are to address the grave regulations. OGE is ^signed as an enti- 

problems of the revolving door provides guidance and advice to other executive branch 

and other ethics issues, not agencies rather as a monitor that routinely determines and imple- 
only must the laws and ments ethics codes for the executive branch. OGE also does not 
regulations be amended, but usually enforce the ethics code for other agencies, preferring 
we must also change the instead to give that authority to dozens of ethics officers appoint- 

mechanisms for within each executive branch agency. And, as noted above, any 
implementation and requiring prosecution are referred to the Justice 

enforcement of these 

standards of law. Por example, while OGE has developed guidelines for granting 
waivers for employees from the conflict-of-interest laws governing 
future employment, these are only guidelines. Each executive branch agency promulgates its own 
waiver procedures, which are then interpreted and enforced by the specific ethics officer appoint- 
ed within that executive office. As a result, there is no one set of procedures for seeking and receiv- 
ing waivers from conflict-of-interest laws, and each set of waiver procedures is interpreted 
differently by different offices. The resulting inconsistencies prompted the White House in 2004 
to step in and issue an executive order requiring that all waivers be reviewed by the White House 
counsel.'” 

Moreover, OGE has neglected to establish itself as an effective public information source. Though 
the agency compiles and scrutinizes previous employment records for scores of executive branch 
appointees and employees, it makes little effort to make these records available to the public. Such 
information usually becomes available as pan of public congressional hearings in high-profile 
cases or through Freedom of Information Act requests. OGE also does not act as a clearinghouse 
for waivers and other actions initiated in individual agencies. 
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Finaiiy* the attitude of “partnership” with the various executive branch offices on which OGE is 
based has created a culture of “insider relations” with other executive branch offices. OGE tends 
to view itself as an ally of the other executive offices whose purpose often is to do the bidding for 
the executive branch. This culture can have profound consequences for the integrity of federal 
ethics laws. For example, at the request of the White House and congressional leaders, OGE has 
proposed radically scaling back personal financial disclosures for public officers, despite objec- 
tions from several public interest groups.'^^ 

At the request of executive branch officials, OGE has also reclassified what constitutes an “office” 
to narrow the application of the revolving door restriction. Instead of a former officer of HHS 
being subject to the one-year cooling off period for lobbying HHS, that officer is now only pre- 
cluded from lobbying the particular entity within HHS in which he or she had served.’^'* 

For the most part, the Office of Government Ethics appears to be serving the interests of execu- 
tive branch officials, not the public and not the Ethics in Government Act. It has no interest in 
centralizing records and disclosing information to the public, and the agency has developed a too- 
cozy relationship with executive branch officials. 


Ethics and Lobbying Laws Are Implemented and Enforced by a 
Disparate Range of Offices in Both the Congressional and 
Executive Branches 

Not only are ethics and lobbying laws and rules a loose patchwork of disparate and inconsistent reg- 
ulations between and within the branches of government, but they are also very poorly enforced. 
Congressional lobbying rules are implemented and enforced by at least four different agencies; the 
Clerk of the House, the Secretary of the Senate, the House Ethics Committee and the Senate Ethics 
Committee. Lobbying rules for executive branch officials, though overseen by a single agency, are in 
fact interpreted, implemented and enforced by dozens of executive offices with little or no coordina- 
tion and recordkeeping among them. 

With no standardization and little public disclosure, r^ulating the conduct and disclosure of lobby- 
ing activities-— especially abuses of the revolving door between public service and private interests — 
becomes a Herculean task. Violations of the law often are interpreted away or the rules are simply 
changed to suit government officials. 

If we are to address the grave problems of the revolving door and other ethics issues, not only must 
the laws and regulations be amended, but we must also change the mechanisms for implementation 
and enforcement of these standards of law. These matters are taken up in the concluding chapter of 
this paper. 
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Conclusion: 

Recommendations for Reducing 
Revolving Door Conflicts of 
Interest 


How to better enforce existing rules and eliminate loopholes. 

by SCOTT AMEY, Project On Government Oversight; CRAIG HOLMAN, 

Public Citizen; and PHILIP MATTERA, Corporate Research Project 

THROUGH CASE STUDIES AND ANALYSIS, this report set out to illustrate the degree to which 
revolving-door appointments throughout the federal government create the appearance of impropri- 
ety and conflict of interest as well as actual ethical problems. 

The reforms required to root out this problem will not be easy to implement, given the influence of 
wealthy corporations and trade associations that resist the disclosure and transparency requirements 
that underpin all of the report’s recommendations. But public pressure, skillfully applied, could force 
the executive and legislative branches of government to act for the common good by simplifying 
ethics rules and increasing transparency through disclosure requirements. In this concluding chapter, 
the report lays out a set of reforms to address the problem of the revolving door. 

The first of the proposals covers the revolving doot problem in general, and the others address the 
particular forms of the phenomenon described in the preceding chapters. 


Standardization of Revolving Door and Conflict-of-interest Laws and 
Regulations 

A lack of regulatory consistency across the federal government is a key reason for lax enforcement of 
the conflict-of-interest laws and regulations that are already on the books. Ethics issues should be 
overseen by a single independent agency that not only implements the laws passed by Congress but 
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also enforces them diligently. For separation-of-power reasons, there would probably have to be dif- 
ferent agencies for Congress and rhe executive branch, but each one should be; 

■ staffed by career professionals; 

■ vested with the authority to promulgate implementing rules and regulations, conduct inves- 
tigations, subpoena witnesses, and issue civil penalties for violations; 

■ provided reasonable independence from the immediate control of those whom they regulate; 
and 

■ empowered as the central agency for implementation, monitoring, enforcement and public 
disclosure of its charges. 

The congressional entity should take over the responsibilities of the Senate and House ethics com- 
mittees as well as the lobbying disclosure responsibilities of the Clerk of the House and the Secretary 
of the Senate. It should be staffed and directed by career officials who are not Members of Congress. 
The agency should also be afforded a budget that is approved once every two sessions of Congress in 
order to better insulate the agency from congressional retaliation. 

At the executive level, the OGE should continue to serve as the principle agency overseeing the exec- 
utive branch, but it should be strengthened in order ro ensure that conflict-of-interest standards are 
consistently applied. OGE must be granted some enforcement authority, particularly over civil vio- 
lations, and should not be viewed as a “partner’* sharing ethics responsibilities with other executive 
branch agencies. It must be empowered as the central ethics agency for the entire executive branch, 
responsible for the promulgation of rules and regulations, monitoring their implementation, and 
enforcing compliance. It should also serve as the central repository for all rule.s and compliance 
actions, and function as the executive branch’s public outreach clearinghouse for ethics. This would 
also include the new rules proposed below. 

Several states provide models for implementarion and enforcement of lobbying and ethics laws 
through independent ethics agencies, selected on a non-partisan and rotating basis, with multiple- 
year budget authorizations to protect against retaliations by a hostile legislature or governor. See 
Appendix B for more details. 

To summarize: The functions of the Congressional ethics committees and the offices 
handling lobbyist disclosure should be combined in a single, independent agency cover- 
ing the legislative branch. At the same time, the Office of Government Ethics should be 
given greater oversight and enforcement responsibilities and should be responsible for 
standardizing ethics procedures throughout the executive branch. 


Proposed Reforms Covering the Industry-to-Government Revolving Door 

The appointment of corporate executives and industry lobbyists to policymaking posts in the feder- 
al government poses two different issues. First, there are the individual conflict-of-interest consider- 
ations. Such appointees may continue to have a financial interest in a former employer or may intend 


CONCLUSION 53 



140 


to return to that firm (or another company in the same industry) after leaving government service. 
In either case, there is the risk that the appointee, once in office, will attempt to shape federal policy 
in a way that benefits his or her specific former employer or that industry in general. 

Second, there is the broader question of whether the appointment of many individuals from the cor- 
porate sector to key regulatory or contract oversight positions will give policy too much of a pro-busi- 
ness tilt. This has been a growing problem in recent years, given the larger number of corporate 
veterans appointed by the Bush Administration to important posts throughout the executive branch. 

As tempting as it may be to propose an outright ban on the appointment of corporate executives and 
industry lobbyists to policymaking posts in regulatory agencies, we recognize that a blanket prohibi- 
tion is not politically feasible. Also, it would prevent the appointment of desirable corporate candi- 
dates, such as an executive who did a good job overseeing environmental remediation. Instead, we 
propose to strengthen existing safeguards meant to prevent specific conflicts of interest. 


Employment eligibility standards 

There are currently no government-wide restrictions on the appointment of corporate lobbyists or 
executives to positions in which they might oversee contracts, regulations and other polices that sig- 
nificantly affect the interests of a former employer. Existing federal rules focus instead on the obliga- 
tions of such persons to divest themselves of investments that might create a financial conflict of 
interest (or place such investments in a blind trust) and to refrain from participating in an official 
capacity in any matter in which “any person whose interests are imputed to [them]” has a financial 
interest that will be affected.'^^ 

In addition, there are rules saying chat federal employees must avoid “an appearance of a loss of 
impartiality in the performance of his official duties.” One of the situations in which such an appar- 
ent loss of impartiality is said to be possible is the handling of a matter involving a person for whom 
the federal employee served, within the last year, as “officer, director, trustee, general partner, agent, 
attorney, consultant, contractor or employee.” 

An appointee is supposed to deal with such situations mainly by recusing him- or herself from spe- 
cific matters. Thar is suitable when the potential conflicts are an occasional matter, but it becomes 
more problematic when an appointee must frequently handle matters involving a former employer — 
which is more likely to happen, for example, when an executive is appointed to a policymaking post 
in an agency that regulates the company where that official used to work. Repeated recusals (also 
known as disqualifications) may address the conflict-of-interest issue, yet like repeated absenteeism 
they can interfere with job performance. 

In theory, persons expected to frequently disqualify themselves from matters that come before the 
government should not be considered as candidates in the first place, though the White House offi- 
cials choosing the appointees do not appear to apply this standard. 

What is needed is a system of screening under which OGE would review the extent to which a pro- 
posed appointee would likely face potential conflicts involving his or her private-sector activity. In 
that screening process, OGE should have the power to block appointments of individuals — at least 
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among those senior ofFicials currently required to file financial disclosure reports — who would be 
expected to engage in frequent recusals because of an apparent loss of impartiality related to a recent 
(within two years) former employer. 

To summarize: OGE should review all senior-level appointees to determine whether a 
prior position in the private sector would make that person ineligible because of the like- 
lihood of frequent conflicts with the impartiality rule. 

Strengthening recusai requirements 

An appointee who passes the pre-employment screening (by virtue of not having excessive possibili- 
ties for conflicts involving prior employment) may still face some situations in which recusal will be 
necessary. The current system for handling those recusals is too lax. It is left to the appointee (or his 
or her immediate boss) to make a subjective determination as to whether the potential for a violation 
of the impartiality rule exists. We recommend a stricter standard: 

Recusal should be mandatory for ail matters directly involving an appointee’s former 
employers and clients during the 24-month period prior to taking office. 

Recordkeeping for recusals also needs to be improved. Currently, in most cases, appointees need not 
file a report of their recusals outside their own agency. We recommend that: 

The employment histories and financial disclosure records of ail political appointees and 
Senior Executive Service employees, as well as any recusal reports or waivers, should be 
filed with OGE and made publicly available on OGE’s web site. 

Finally, there is the question of enforcement of recusal agreements. Currendy, OGE does not active- 
ly enforce recusals, either itself or by referral to the Department of Justice. OGE should review the 
agreements on a regular basis and should routinely refer instances of possible violation to the Justice 
Department. 

Recusal agreements should be monitoring by OGE on a regular basis, and violations 
should be referred to the Department of Justice. 


Ethics Certification 

Adherence to the rules regarding recusals and related matters should be ongoing during an appointee’s 
term of office. 

Ail Senior Executive Service Employees should be required to certify each year that they 
have read and are aware of conflict-of-interest and ethics restrictions appropriate to their 
position and that they have not violated those restrictions with respect to their official 
duties in the previous year. 
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Proposed Reforms Covering the Government-to-Industry Revolving Door 

Government employees are often unaware of or are confused by post-government employment 
restrictions. Both public trust in government and the private sector’s ability to effectively deal with 
government officials would be enhanced by clearer standards concerning restrictions on post-govern- 
ment employment. The rules should be more stringent as well. 

First, senior officials should be held to a high standard to avoid the possibility that their decision- 
making is influenced by future employment possibilities. For this reason, they should be barred for a 
period of time for taking a job with companies that significantly benefit from policies formulated by 
those officials. While it may be impractical to apply this to all companies (given the wide impact of 
certain economic policies, for example), it can be enforced with regard to specific contractors. 

There is also a need to close the loophole that allows officials to take a job with a company they had 
authority over, as long as the post is with another part of the corporation. It is naive to think that the 
official’s inside knowledge and contacts will not somehow be exploited by the company. At the same 
time, the widespread use of waivers, which undermine the limited restrictions that already exist, has 
to be brought under control. 

We also recommend that officials leaving government be required to sign binding “exit plans” that 
would remove any ambiguity about what they can and cannot do once they are back in the private 
sector. 

In sum, the key recommendations are as follows: 

■ Prohibit, for a specified period of time, political appointees and Senior Executive Service 
policymakers from being able to seek employment from contractors that may have sig- 
nificantly benefited from the policies they formulated; 

■ Close the loophole in the current law that allows government employees to take a job with 
a department or division of a corporation or contractor that is connected (financially or 
through a corporate parent or other business relationship) to the division or department 
of a business that they regulated or otherwise had authority over; and 

■ Create a system to better regulate Members of Congress as well as their senior staff. 
Currently, Members of Congress and senior staff are merely warned against Impropri- 
eties and advised to recuse themselves from issues of concern to prospective employers. 

■ Restrict the granting of waivers relating to the rules on negotiating post-government 
employment to exceptional situations — and make those few waivers available to the pub- 
lic in electronic form. 

■ Require government officials to enter into a binding revolving-door exit plan that sets 
forth the programs and projects from which the former employee is banned from work- 
ing. Like financial disclosure statements, these reports should be filed with the Office of 
Government Ethics and available to the public. 
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■ Require recently retired government officials and their new private sector employers to 
file revolving-door reports attesting that the former government employee has compiled 
with his or her revolving door exit plan. 


Proposed Reforms Covering the Government-to-Lobbyist Revolving Door 

Currently, all former members of Congress, their senior staff and senior employees of the executive 
branch are subject to a one-year cooling-off period during which they must refrain from making lob- 
bying contacts. However, these same officials may immediately conduct all other lobbying activities 
in most instances upon retirement from public service, including the research, preparation, strategiz- 
ing and supervising of lobbying activities for a business, as long as the former public servant does not 
actually pick up the phone and make contact with covered government officials. 

The cooling-off period needs to be longer, lasting at least a full two-year Congressional cycle. In addi- 
tion, the scope of prohibited lobbying activities should be expanded. It is not enough to prohibit 
direct lobbying contacts. Former officials should also be prohibited from planning and preparing lob- 
bying strategies and supervising other lobbyists involved in attempting to influence legislation or 
public policy among covered government officials. Nor should officials who leave government be free 
to lobby another part of the federal government during that same cooling-off period. 

Former Members of Congress presently retain special Congressional privileges, such as special access 
to the floor of Congress and the Congressional gym. Such privileges not available to the general pub- 
lic should be suspended for any former Member of Congress; at the very least, such privileges should 
be suspended while the former Member serves as a lobbyist. 

To summarize: restrictions on lobbying by former Members of Congress and their staff should be 
strengthened by: 

■ extending the cooling-off period for at least one full Congressional session (two years); 

■ expanding the scope of prohibited activities to include the preparation, strategizing and 
supervision of lobbying activity designed to facilitate making a lobbying contact; and 

■ revoking the special privileges given to former Members of Congress if they are serving 
as lobbyists. 

Similar enhancements to revolving-door rules are needed for executive branch officials who become 
lobbyists, including the extended cooling-off period and the widening of the scope of prohibited 
activities. In addition, the executive-branch rules should create a special category of “procurement 
lobbying” relating to efforts by businesses and special-interest groups to influence federal purchasing 
decisions. Given that contracting is such an important function of the executive branch — and given 
the strong potential for corruption in this area — it makes sense that this form of lobbying should be 
highlighted for disclosure purposes. 

To summarize: restrictions on lobbying by former senior officials in the executive branch should be 
strengthened by: 
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■ extending the “cooling off” period for at least one full Congressional session (two years); 

■ expanding the scope of prohibited activities to include the preparation, strategizing and 
supervision of lobbying activity designed to facilitate making a lobbying contact; and 

■ creating a special category of “procurement lobbying,” which includes any attempt to 
influence procurement decisions, subject to reporting and disclosure. 


Increase transparency by establishing fully searchable, sortable 
and downloadable internet databases for disclosure of lobbying 
activity 

This report strongly recommends that both existing and future ethics fdings throughout the federal 
government be made available to the public at no cost through internet-based, searchable, sortable 
and downloadable on-line databases. The maintenance of such databases is key to establishing gov- 
ernment accountability. As discussed in Chapter 4, the current Congressional system for disseminat- 
ing lobbyist data is a case study in how not to handle public disclosure. 

The following is a compilation of the various datasets that should be included in a comprehensive 
federal revolving-door database: 


Existing data collection 

■ Lobbyist disclosure data submitted to the House and the Senate 

■ Financial disclosures made by those appointees required to file Standard Form 278 

Proposed data collection 

■ Recusals/disqualifications filed by federal officials on matters involving former employers 

■ Annual ethics certifications by Senior Executive Service Employees 

■ Waivers granted to federal employees to negotiate fiiture employment in the private sector 

■ Revolving-door exit plans for federal officials leaving government for the private sector 

■ Compliance reports on revolving-door regulations by former federal officials now in the pri- 
vate sector and by their new employers. 

THE REVOLVING DOOR WORKING GROUP calls on lawmakers and federal officials to take immedi- 
ate steps to implement this combination of reforms to address the three types of revolving-door con- 
flicts of interest and to strengthen oversight and enforcement of ethics rules. While such measures will 
require significant political courage, they will go a long way toward restoring public confidence in the 
federal governmenr. And as any politician knows, good government is essentially a matter of trust. 
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Federal Revolving Door 
& Ethics Restrictions 


Source: SCOTT AMEY, Project On Government Oversight 


STATUTES 

5 U.S.C. §§ 7321-7326 — THE HATCH ACT 

Prohibits federal executive branch employees, including special government employees (i.e., advisory commit- 
tee members) who are working on federal government business, from engaging in unauthorized political activ- 
ity while on duty. Government employees in violation of the Hatch Act can be removed or suspended from 
federal employment. 

18 U.S.C. § 201 — BRIBERY OF PUBLIC OFFICIALS AND WITNESSES 

Bans bribery of government ofFicials and svitnesses who appear before either House of Congress, or any agency, 
commission, or officer authorized by the laws of the United States. 

18 U.S.C. § 202 — DEFINITIONS 

Defines “special Government employee,” “official responsibility,” “officer,” “employee,” “Member of 
Congress,” “executive branch.” “judicial branch,” and “legislative branch.” 

18 U.S.C. § 203 — COMPENSATION TO MEMBERS OF CONGRESS, OFFICERS, AND OTHERS IN 
MATTERS AFFECTING THE GOVERNMENT 

Prohibits federal employee.s, including special government emplo)^es from acting as a compensated represen- 
tative for privare entities before an agency or court of the executive or judicial branches of government. 
Violations are subject to the penalties under 18 U.S.C. § 216. 

18 U.S.C. § 204— PRACTICE IN UNITED STATES COURT OF FEDERAL CLAIMS OR THE UNITED 
STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT BY MEMBERS OF CONGRESS 

Provides that the penalties of 18 U.S.C. § 216 apply to a Member of Congress or Member of Congress Elect 
who, practices in the United Stares Court of Federal Claims or the United States Court of Appeals for the 
Federal Circuit. 
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18 U.S.C. § 205 — ACTIVITIES OF OFFICERS AND EMPLOYEES IN CUIMS AGAINST AND OTHER 
MATTERS AFFECTING THE GOVERNMENT 

Prohibics federal employees, including special government employees, from acting as a representative for pri- 
vate entities before an agency or court of the executive or judicial branches of government other than in the 
proper discharge of his or her official duties. Violations are subject to the penalties under 18 U.S.C. § 216. 

18 U.S.C. § 206 — EXEMPTION OF RETIRED OFFICERS OF THE UNIFORMED SERVICES 

“Sections 203 and 205 of this title shall not apply to a retired officer of the uniformed services of the United 
States while not on active duty and not otherwise an officer or employee of the United States, or to any per- 
son specially excepted by Act of Congress.” 

18 U.S.C. § 207 — RESTRICTIONS ON FORMER OFFICERS, EMPLOYEES, AND ELECTED OFFICIALS 
OF THE EXECUTIVE AND LEGISLATIVE BRANCHES 

Provides a permanent, two-year, or one-year “cooling ofP period from “representational activities” by former 
Executive Branch officials, Members of Congress, senior Congressional staffers, and others. Former govern- 
ment officials are not limited in going to work for a private contractor, but are limited in the type of work they 
can perform for them. Violations are subject to the penalties under 18 U.S.C. § 216. 

18 U.S.C. § 208 — ACTS AFFECTING A PERSONAL FINANCIAL INTEREST 

Generally, an executive branch or independent ^ency employee cannot participate in matters that affect 
his/her financial interests, as well as the financial interests of his/her spouse, minor children, partnerships, any 
organization in which he/she serves as an officer, director, trustee, or employee, or an entity that he/she is nego- 
tiating or with which he/she has an arrangement concerning prospective employment. Violations are subject 
ro the penalties under 18 U.S.C. § 216. 

18 U.S.C. § 209 — SALARY OF GOVERNMENT OFFICIALS AND EMPLOYEES PAYABLE ONLY BY 
UNITED STATES 

Prohibits government employees from receiving and anyone from supplementing salary, or any contribution 
to or supplementation of salary, as compensation for his services as a government employee. Violations are sub- 
ject to the penalties under 18 U.S.C. § 216. 

18 U.S.C. § 210 — OFFER TO PROCURE APPOINTIVE PUBLIC OFFICE 

Bans offering anything of value in consideration for the use or promise of use of influence to procure 
appointive office. Penalties include a fine, imprisoned not more chan one year, or both. 

18 U.S.C. § 211 — ACCEPTANCE OR SOLICITATION TO OBTAIN APPOINTIVE PUBLIC OFFICE 

Bars accepting anything of value to obtain public office for another. Penalties include a fine, imprisoned not 
more chan one year, or both. 

18 U.S.C. § 212 — OFFER OF LOAN OR GRATUITY TO FINANCIAL INSTITUTION EXAMINER 

Disallows loans or gratuities paid to any examiner or assistant examiner who examines or has authority to 
examine specified banks, branches, agencies, organizations, corporations, or institutions. Penalties include a 
fine, imprisoned not more than one year, or both. 

18 U,S.C. § 213 — ACCEPTANCE OF LOAN OR GRATUITY BY FINANCIAL INSTITUTION EXAMINER 

Forbids the acceptance of loans or gratuities offered pursuant to 18 U.S.C. § 212. Penalties include a fine, 
imprisoned not more than one year, or both. 
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18 U.S.C. § 214 — OFFER FOR PROCUREMENT OF FEDERAL RESERVE BANK LOAN AND DISCOUNT 
OF COMMERCIAL PAPER 

Prohibits offering or paying anything of value to receive certain bank loans. Penalties include a fine, impris- 
oned not more than one year, or both. 

18 U.S.C. § 215 — RECEIPT OF COMMISSIONS OR GIFTS FOR PROCURING LOANS 

Bans persons from corruptly giving or soliciting anything of value for procuring loans. Penalties include up to 
a $ 1 million fine, imprisoned not more than thirty years, or both. 

18 U.S.C. § 216 — PENALTIES AND INJUNCTIONS 

Provides the criminal and civil penalties for violations of 18 U.S.C. §§ 203, 204, 205, 207, 208, or 209. 

18 U.S.C. § 218 — VOIDING TRANSACTIONS IN VIOUTION OF CHAPTER; RECOVERY BY THE 
UNITED STATES 

The government may void or rescind any transactions resulting in a conviction under 18 U.S.C. §§ 201-225. 
The government may also recover, in addition to any penalty prescribed by law or in a contract, the amount 
expended, the thing transferred or delivered on its behalf, or the reasonable value thereof. 

18 U.S.C. § 219 — OFFICERS AND EMPLOYEES ACTING AS AGENTS OF FOREIGN PRINCIPALS 

Bans federal employees from acting as an agent or lobbyist of a foreign principal required to register under the 
Foreign Agents Registration Act or the Lobbying Disclosure Act of 1995, unless certified by 0MB. 

18 U.S.C. § 1905 — DISCLOSURE OF CONFIDENTIAL INFORMATION (TRADE SECRETS ACT) 

Criminalizes the disclosure of confidential information. 

18 U.S.C. § 1913 — LOBBYING WITH APPROPRIATED FUNDS 

Prohibits executive branch officials from using appropriated funds to directly or indirectly encourage or direct 
any person or organization to lobby one or more Members of Congress on any legislation or appropriation. 
See also PL. 108-447, Div. F, 'i'icle V., § 503 (2005) (prohibiting the use of federal money for propaganda). 

41 U.S.C. § 423 — RESTRICTIONS ON DISCLOSING AND OBTAINING CONTRACTOR BID OR PRO- 
POSAL INFORMATION OR SOURCE SELECTION INFORMATION 

Also known as the Procurement Integrity Act (PIA), this statute regulates federal employees who are involved 
in buying goods and services in excess of $100,000 as well as a federal employee contacts or is contacted by a 
government contractor about post-government employment. 

ADDITIONAL LAWS: 5 U.S.C. § 3110 Employment of relatives — ■ restrictions; 5 U.S.C. § 3326 
Appointments of retired members of the armed forces to positions in the Department of Defense; 5 U.S.C. § 
4111 Acceptance of contributions, awards, and other payments; 5 U.S.C. § 7351 Gifts to superiors; 5 U.S.C. 
§ 7353 Gifts to Federal employees; 10 U.S.C. § 1033 Participation in management of specified non-Federal 
entities — authorized activities; 10 U.S.C. § 1060 Military service of retired members with newly democrat- 
ic nations — consent of Congress; 1 0 U.S.C. § 1 588 Authority to accept certain voluntary services; 10 U.S.C. 
§ 1589 Participation in management of specified non-Federal entities — authorized activities; 10 U.S.C. § 
10212 Gratuitous services of officers: authority to accept; 31 U.S.C. § 1342 Limitation on voluntary servic- 
es; 31 U.S.C. §§ 1344, 1349 Use of government vehicles and adverse actions; 31 U.S.C. § 1348 Telephone 
installation and charges; 31 U.S.C. § 1353 Acceptance of travel and related expenses from non-Federal 
sources; 37 U.S.C. § 908 Employment of reserves and retired members by foreign governments. 
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Regulations 

(The following Parts include additional subparts and sections) 

5 C.F.R. PART 2634- — Executive branch financial disclosure, qualified trusts, and certificates of divestiture 

5 C.F.R. PART 2635 — Standards of ethical conduct for employees of the executive branch 

5 C.F.R. PART 2636 — Limitations on outside earned income, employment and affiliations for certain non- 
career employees 

5 C.F.R. PART 2637 — Regulations concerning post employment conflict of interest (apply to employees 
who left federal service before January 1, 1991) 

5 C.F.R. PART 2638 — Office of Government Ethics and executive agency ethics program responsibilities 

5 C.F.R. PART 2640 — Interpretation, exemptions and waiver guidance concerning 18 U.S.C. § 208 (Acts 
affecting a personal financial interest) 

5 C.F.R. PART 2641 — Post-employment conflict of interest restrictions 

48 C.F.R. PART 3 — Federal Acquisition Regulation: Improper Business Practices and Personal Conflicts of 
Interest 


Agency Supplemental Regulations 

Department of the Treasury — 5 C.F.R. Part 3101 

Federal Deposit Insurance Corporation — 5 C.F.R Part 3201 

Department of Energy — 5 C.F.R Part 3301 

Federal Energy Regulatory Commission — 5 C.F.R. Part 3401 

Department of the Interior — 5 C.F.R. Part 3501 

Department of Defense — 5 C.F.R. Part 3601; see also DoD 5500.7-R 

Department of Justice — 5 C.F.R Part 3801 

Federal Communications Commission — 5 C.F.R Parts 3901 & 3902 

Farm Credit System Insurance Corporation — 5 C.F.R Pan 4001 

Farm Credit Administration — 5 C.F.R Part 4101 

Overseas Private Investment Corporation — C.F.R. Part 4301 

Office of Personnel Management — 5 C.F.R Pan 4501 

Interstate Commerce Commission — 5 C.F.R Part 5001 

Commodity Futures Trading Commission — 5 C.F.R Pan 5101 

Department of Labor — 5 C.F.R Pan 5201 

National Science Foundation — 5 C.F.R Pan 5301 

Department of Health and Human Services — 5 C.F.R Pan 5501 

Postal Rate Commission — 5 C.F.R Pan 5601 

Federal Trade Commission — 5 C.F.R Part 5701 

Nuclear Regulatory Commission — 5 C.F.R. Pan 5801 

Department ofTransportation — 5 C.F.R Pan 6001 

Expon-Import Bank of the United States — 5 C.F.R Pan 6201 

Depanment of Education — 5 C.F.R Pan 6301 

Environmental Protection Agency — 5 C.F.R. Pan 640l 

National Endowment for the Arts — 5 C.F.R. Pan 6501 

National Endowment for the Humanities — 5 C.F.R. Pan 6601 

General Services Adminisrration — 5 C.F.R. Part 6701 

Board of Governors of the Federal Reserve System — 5 C.F.R. Part 680 1 
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National Aeronautics and Space Administration — 5 C.F.R. Part 6901 

United Stares Postal Service — 5 C.F.R, Part 7001 

National Labor Relations Board — 5 C.F.R. Part 7101 

Equal Employment Opportunity Commission — 5 C.F.R. Part 7201 

Inter-American Foundation — 5 C.F.R, Part 7301 

Department of Housing and Urban Development — 5 C.F.R- Part 7301 

National i\rchives and Records Administration — 5 C.F.R- Part 7601 

Institute of Museum and Library Services — 5 C.F.R. Part 7701 

Tennessee Valley Authority — 5 C.F.R, Part 7901 

Consumer Product Safety Commission — 5 C.F.R. Part 8101 

Department of Agriculture — 5 C.F.R. Part 8301 

Federal Mine Safety and Health Review Commission — 5 C.F.R. Part 8401 
Federal Retirement Thrift Investment Board — 5 C.F.R. Part 8601 
Office of Management and Budget — 5 C.F.R, Part 8701 


Executive Orders 

EXECUTIVE ORDER 13184 OF DECEMBER 28. 2000 - REVOCATION OF EXECUTIVE ORDER 12834 

Signed by President Clinton therein revoking the commitments under E.O. 12834 placed on employees and 
former employees. 

EXECUTIVE ORDER 12834 OF JANUARY 20, 1993 - ETHICS COMMITMENTS BY EXECUTIVE 
BRANCH APPOINTEES 

Signed by President Clinton and known as the “Senior Appointee Pledge.” TTiis order extended the one-year 
ban to five-years, prohibiting former employees from lobbying their former agencies after they left office. 
Additional restrictions were placed on employees of the Executive Office of the President (EOP) and trade 
negotiators. 

EXECUTIVE ORDER 12731 OF OCTOBER 17, 1990 - PRINCIPLES OF ETHICAL CONDUCT FOR 
GOVERNMENT OFFICERS AND EMPLOYEES 

Signed by President Bush ordering the restated many of the principles in E.O. 12674 

EXECUTIVE ORDER 12674 OF APRIL 12, 1989 - PRINCIPLES OF ETHICAL CONDUCT FOR 
GOVERNMENT OFFICERS AND EMPLOYEES 

Signed by President Bush to establish fair and exacting standards of ethical conduct for all executive btanch 
employees. This order established standard of ethical conduct, placed limitations on outside earned income, 
granted authority to the Office of Government Ethics, and permitted agencies to supplement executive 
branch-wide regulations of the Office of Government Ethics. 

EXECUTIVE ORDER 11222 OF MAY 8, 1965 - PRESCRIBING STANDARDS OF ETHICAL CONDUCT 
FOR GOVERNMENT OFFICERS AND EMPLOYEES 

Signed by President Johnson to restore citizens’ right to have complete confidence in the integrity of the fed- 
eral government. Prohibited bribery, nepotism, using one’s office for private gain, conflicts of interest, misuse 
of federal property, and provided restrictions for special government employees. 
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Other White House Action 

Andrew H. Card, Jr., Assistant to the President and Chief of Staff, Memorandum for the Heads of Executive 
Departments and Agencies, Policy on Section 208(b)(1) Waivers with Respect to Negotiations for Post- 
Government Employment, Jan. 6, 2004. 


Major Legislation 

OFFICE OF GOVERNMENT ETHICS AUTHORIZATION ACT OF 1996, PUB. L. 104-179, 110 STAT. 

1566 <AUG. 6, 1996) 

Amended the Ethics in Government Act of 1978, thereby modifying post-employment restrictions on certain 
senior and very senior personnel the level of pay applicable with respect to certain senior personnel of the exec- 
utive branch and independent agencies. 

PUB. L. 104-106, DIV. D, TITLE XUli, § 4304<BX1), 110 STAT. 664 <FEB. 10, 1996) 

Repealed 10 U.S.C. §§ 2397-2397c, which forced DoD to kept statistics of former civilian and military 
employees hired by private contractors and thereby ending any transparency of DoD’s revolving door. 

ETHICS REFORM ACT OF 1989, PUB. L. 101-194, 202, 103 STAT. 1716, AT 1724 (NOV. 30, 1989) 

Amended the federal criminal code to revise provisions regarding former officers or employees of the execu- 
tive branch or the District of Columbia attempting to influence the federal government or the District. 

OGE RE-AUTHORIZATION ACT OF 1988, PUB. L 100-598, 102 STAT. 3031 (NOV. 3, 1988) 

Amended the Ethics in Government Act of 1978 to authorize appropriations for OGE for FY 1989 and the 
five fiscal years thereafter, created OGE as an independent ^ency within the executive branch rather chan 
under the jurisdiction of 0PM, among other procedural requirements. 

ETHICS IN GOVERNMENT ACT OF 1978, PUB. L. 95-521, 92 STAT. 1824 (OCT. 26, 1978) 

Established the appointment of a special prosecutor to investigate and prosecute violations of criminal laws by 
high-level officials of the executive branch and specified presidential campaign officials. Created, within the 
Department of Justice, an Office of Government Crimes to have jurisdiedon over crimes committed by 
Federal officials, lobbying, and conflict of interests. 

PUB. L. 87-849, 76 STAT. 1119 (OCT. 23, 1962) 

Strengthened criminal laws related to bribery, corruption in government, and conflicts of interest. 
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Revolving Door Restrictions 
by State 


Source: Craig Holman, Legislative Representative, Public Citizen 
(February 2005) 

Generally, a revolving door policy prohibits a former officeholder or government employee from lob- 
bying the same agency or the same official actions for a reasonable cooling-ofF period after leaving 
public office. Many states (21) have some form of revolving-door policy that restricts lobbying activ- 
ity for one year or less. Nine states impose a two-year ban on lobbying by some or all of its officials. 
A few states, such as California and New Mexico, impose a permanent ban for working on identical 
official actions or contracts that the government officer was personally and substantially involved in 
while in public service. 

Some states (4) apply revolving door restrictions only to the legislative branch, some (4) apply the 
restrictions only to the executive branch, but most (21) apply the restrictions to both branches of gov- 
ernment. More than half the states (26 in all) also apply some form of revolving door restrictions to 
senior-level government employees. Texas applies its revolving door policy only to executive directors 
of agencies rather than elected officials. Another 20 states have no revolving door policy at all. 


PROHIBITION APPLIES TO LEGISLATIVE OFFICEHOLDERS ONLY (4 STATES) 

Alaska (1 year restriction) [§24-45-12 1(c)] 

Hawaii (I year restriction) [§84-18]''^ 

Kansas (1 year restriction) [§46-233(b)(c)] 

Maryland (through next legislative session) [§15-504] 

PROHIBITION APPLIES TO EXECUTIVE OFFICEHOLDERS ONLY (4 STATES) 

Nevada (I year restriction) [§281.236] 

North Carolina (6 month restriction) [to be codified] 

West Virginia (6 month restriction) [§6B-2-5] 

Wisconsin (I year restriction) [§19.45(8)(b)] 

PROHIBITION APPLIES TO BOTH LEGISLATIVE AND EXECUTIVE OFFICEHOLDERS (21 STATES) 

Alabama (2 year restriction) [§36-25-13] 
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Arizona {1 year restriction) [§38-504(a)(b)] 

California {I year restriction) [§87406] 

Connecticut (1 year restriction) [§§2-l6a, l-84b] 

Florida (2 year restriction) [§1 12.313(9)] 

Iowa (2 year restriction) [§§68B.5A, 68B.7] 

Kentucky (1 year for executive official, 2 years for I^islator) [§§6.757, 1 1A.040] 

Louisiana (2 year restriction) [§15:1 121] 

Massachusetts (1 year restriction) [§268A]'” 

Mississippi (1 year restriction) [§25-4-105]'” 

Missouri (i year restriction) [§105.454(5)] 

New Jersey (2 year restriction) [§§52:13d-17, 52:13d-17.2]'*’ 

New Mexico (1 year restriction) [§10-16-8] 

New York (2 year restriction) [§73(8)(a)] 

Ohio (1 year restriction) [§102.03(A)]‘*' 

Pennsylvania (1 year restriction) [§1103(g)] 

Rhode Island (1 year restriction) [§36-14-5] 

South Carolina (1 year restriction) [§8-13-755]'^ 

South Dakota (1 year restriction) [§2-12-8.2] 

Virginia (1 year restriction) [§2.2-3104]'** 

Washington (1 year restriction) [§42.50.0SM), 42.52.080]'** 

PROHIBITION ALSO APPLIES TO STAFF IN A DECISION-MAKING CAPACITY (26 STATES) 

Alabama (2 year restriction) [§36-25-13] 

Arizona (1 year restriction) [§38-504(a)(b)] 

California (I year restriction) [§87406] 

Connecticut (1 year restriction) [§§2-1 6a, !-84b] 

Florida (2 year restriction) [§1 12.313(9)1 

Hawaii (I year restriction for legislative official only) l§84-18] 

Iowa (2 year restriction) [§§68B.5A, 68B.7j 

Kentucky (1 year restriction for executive official only) [§l 1A.040] 

Louisiana (2 year restriction) [§ 15:1 121] 

Massachusetts (I year restriction) [§268A]'*’ 

Missis-sippi (1 year restriction) [§25-4-105]'*^ 

Missouri (1 year restriction) [§105.454(5)] 

Nevada (1 year restriction for executive official only) [§281.236] 

New Jersey (2 year restriction) [§§32:l3d-17, 52:13d'I7.21'*'' 

New Mexico (1 year restriction) [§l0-l6-8] 

New York (2 year restriction) [§73(8)(a)] 

Ohio (1 year restriction) [§102.03(A)]''‘'' 

Pennsylvania (1 year restriction) [§ll03(g)j 
Rhode Island (1 year restriction) [§36-14-5] 

South Carolina (! year restriction) [§8-l3-7553’‘‘’ 

South Dakota (1 year restriction) [§2-12-8.2] 

Texas (2 year restriction for executive directors only) [§572.051] 

Virginia (1 year resrriction) [§2.2-3104]”® 

Washington (1 year restriction) [§42.50.090, 42,52.080]”' 

West Virginia (6 month restriction for executive official only) [§6B-2-51 
Wisconsin (1 year restriction for executive official only) [§19.45(8)(b)] 

NO REVOLVING DOOR POLICY (20 STATES) 

Arkansas, Colorado, Delaware, Georgia, Idaho, Illinois, Indiana, Maine, Michigan, Minnesota, 
Montana,'” Nebraska, New Hampshire, North Dakota, Oklahoma, Oregon, Tennessee, Utah, 
Vermont, and Wyoming. 
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Mr. Holman. One of the first issues which both the witnesses 
here brought up already is the revolving door. The term revolving 
door is when corporations or other special interests develop a very 
close relationship with Government through the moving of key in- 
dividuals back and forth between the private sector and the public 
sector. Efforts to regulate the revolving door, the current efforts, 
have fallen short on at least three different reasons. 

First, the recusal requirements for former private sector employ- 
ees who are now public officials with oversight over their same 
businesses are very weak, often allowing a newly appointed official 
to take actions that affect their former employers. In many in- 
stances, recusal is merely advised. It is not mandatory. It is up to 
the official him or herself to determine whether or not an actual 
conflict of interest exists and the conflict can be easily waived by 
the ethics officer of that particular division. 

One of the second problems is, thought there is a 1-year cooling 
off period prohibiting procurement officers from taking jobs with 
companies that they have issued contracts to, it applies only to di- 
visions within the same company, not the company itself. And 
third, while Federal law proffibits former covered officials from 
making direct lobbying contacts for 1 year, it does not apply to lob- 
bying activities as defined by the LDA. Lobbying activities includes 
engaging, organizing, strategizing, overseeing the entire lobbying 
drive itself And that is not subject to the cooling off period, which 
allows former officials to immediately spin through the revolving 
door and become lobbyists, registered lobbyists or conducting lobby- 
ing activity. 

The executive branch Reform Act goes a long way toward helping 
address these problems in the executive branch. First of all, it 
strengthens recusal requirements, which is excellent. Third, it pro- 
hibits negotiating future employments by public officials with com- 
panies that have business pending before them. And third, it does 
extend the revolving door lobbying contact prohibition from 1 year 
to 2 years. 

Public Citizen encourages the committee to consider some 
strengthening amendments beyond that. Most importantly, extend 
the scope of the revolving door prohibition to include a very narrow 
definition of lobbying activities: those activities that are done spe- 
cifically at the time with the intent to facilitate a lobbying contact. 
That should be included within the cooling off period. Second, the 
cooling off period for former procurement officers should apply com- 
pany-wide, and not just to divisions within the company. 

The second issue that I want to briefly touch upon is ethics over- 
sight in the executive branch. The Office of Government Ethics is 
charged with ethics oversight, and they are a very professional or- 
ganization, a very well trained agency. The problem is, they have 
three structural flaws by statutes. One is they are only advisory 
agency. They have no actual authority to do much other than ad- 
vise and try to educate and train the other executive branch offi- 
cials. 

Second, responsibility for ethics is dispersed among more than 
6,000 ethics officers within the various agencies of the executive 
branch. They are the ones who are actually making the decisions 
on ethics. There is no oversight, there is no uniform interpretation 
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and application of the ethics rules. And third, OGE does not serve 
as a clearinghouse for public records. As a matter of fact, they don’t 
even have a public reading room to go there and peruse, for the 
public to peruse through these records. The executive branch Re- 
form Act does a lot to help strengthen oversight. It does provide a 
systematic record of lobbying contacts and it strengthens the waiv- 
er process for conflict of interest. 

But I would like to also recommend that some fundamental re- 
structuring needs to be done with OGE. They need to be made not 
an advisory agency but an actual watchdog agency that has the au- 
thority to promulgate rules and regulations and monitor compli- 
ance. No one else is doing this. Second, they must be made into a 
central clearinghouse for public records. There is nowhere to go to 
find out what is going on when it comes to ethics and contracting 
in the executive branch. There is no Web site, there is no library. 
OGE would be perfectly situated to be that central clearinghouse. 

Thank you. 

[The prepared statement of Mr. Holman follows:] 
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Chairman Waxman and Ranking Member Davis, I thank you for the opportunity to testify today on 
behalf of Public Citizen and our 100,000 members. 

The lobbying reform debate has thus far largely focused on the lobbying and ethics laws as they relate 
to Congress. But the debate should go beyond the reporting requirements of the Lobbying Disclosure 
Act (LDA), It should also include an assessment of the ethical behavior of executive branch officials 
who become lobbyists, as well as the monitoring and enforcement of executive branch regulations 
under the Ethics Reform Act. 


As documented inv4 Matter of Trust, a report by a coalition of 15 civic organizations, including Public 
Citizen, known as the Revolving Door Working Group, several issues need to be addressed when it 
comes to lobbying and ethics reform and the executive branch. I ask that this report be entered into the 
record as part of my testimony. 

Public trust in the integrity of the federal government is alarmingly low. According to polls by CBS 
News/New York Times,* The Gallup Polr and others, the level of trust in the executive branch has 
reached new lows for the past decade. Both the award of government contracts and formulation of 
public policy by the executive branch appear to most Americans to be driven by corporate special 
interests and their paid lobbyists. 

This public cynicism is fueled largely by two major lobbying and ethics problems in the executive 
branch. 


The first is the increasingly pernicious problem of a rapidly rotating “revolving door” - defined as the 
spinning of executive branch officials between public service and the industries they are charged with 
regulating. 

The second issue is inconsistent, and often ineffectual, overeight to ensure compliance with high 
ethical standards by those running the federal government. Enforcement responsibility for ethics rules 


Sebastian Mallaby, “The Decline of Trust,” Washington Post (Oct. 30, 2006). 

Jeffrey Jones, ‘Trust in Government Declining, Near Lows for the Past Decade,” The Gallup Pol! (Sept. 26, 2006). 
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are spread across many agencies within the executive branch, meaning that no single office or agency 
- such as the Office of Government Ethics (OGE) — is in charge. There is no place in the federal 
government, nor is there even a Web site, where the public can examine employment and financial 
records of public officials, investigate which companies were awarded government contracts, or find 
out who is spinning through the revolving door. 

The Executive Branch Reform Act of 2007 offers very constructive lobbying and ethics reforms for the 
executive branch to slow the revolving door and shine sunlight on the lobbying and ethics of public 
officials and former public officials. 

Keep The Revolving Door From Spinning Out-of-Control 

Generally, the term “revolving door” is used to describe a system in which corporations and other 
special Interests develop a close relationship with government officials through the movement of key 
individuals back and forth between the private sector and the public sector. There are three distinct 
forms of the revolving door: 

Industry-to-Government Revolving Door: Appointment of private-sector executives and lobbyists, to 
posts within government that oversee their former industry or employer creates the potential for bias in 
policy formulation and regulatory enforcement. 

Govemment-to-Industry Revolving Door: Movement of public officials to lucrative private sector 
positions in which they may use their public trust (while still in office) and government experience 
(after leaving public office) to unfairly benefit a new employer in matters of federal procurement, 
enforcement or regulatory policy. 

Govemment-to-Lobbyist Revolving Door: Movement of former lawmakers and executive-branch 
officials to jobs as well-paid advocates, often on behalf of the same special interests that previously 
had business pending before them, who use inside connections to advance the interests of clients. 

These revolving doors threaten the integrity of government in at least three ways: 

• Business and special interest groups may “capture” a federal regulatory agency by getting their 
own persormel appointed to key government posts. 

• Public officials may be influenced in official actions by the implicit or explicit promise of a 
lucrative job in the private sector with an entity seeking a government contract or to shape 
public policy. 

• Public officials-turaed-lobbyists will have access to lawmakers that is not available to others, 
access that can be sold to the highest bidder among industries seeking to lobby. 

Even if public officials are not in fact influenced by these revolving doors, the appearance of undue 
influence that these arrangements create casts aspersions on the integrity of government. 

Federal law currently requires a one-year “cooling-off’ period, in which public officials who leave 
government are not permitted to lobby former colleagues in government. Additional conflict-of- 
interest laws and regulations extend similar cooling-off periods to procurement officers to prevent 
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them from immediately accepting a job with companies that applied for government contracts in their 
purview. 

Specifically, the “very senior” staff of the executive branch - i.e.„ those previously classified within 
Executive Schedules I and II salary ranges - are prohibited from appearing as a paid lobbyist before 
any political employee in the executive branch for one year. “Senior” executive branch staff- those 
previously paid at Executive Schedule V and up - cannot, for one year, appear as lobbyists before their 
former agency or represent or advise a foreign government or foreign political party as to lobbying. 

Today’s revolving door policy has three very significant weaknesses. First, the recusal requirements 
are weak, loosely interpreted and poorly enforced, often allowing a public official to take official 
actions affecting a former employer. Executive branch regulations advise federal employees to avoid 
“an appearance of a loss of impartiality in the performance of . . . official duties.” 

One situation in which there is an apparent loss of impartiality is if the employee handles a matter 
involving a person for whom the federal employee was, within the last year, an “officer, director, 
trustee, general partner, agent, attorney, consultant, contractor or employee.”’ Yet even in such a case, 
while the regulations advise recusal, they do not require it. Furthermore, it is the responsibility of every 
public official to determine when and if there is a potential problem. Even if the official determines a 
problem does exist, the ethics officer for the agency may overlook the conflict if reassigning official 
duties is problematic. 

Second, the cooling-off period that applies to government contracting is so narrow that former 
procurement officers can immediately accept a job with the same companies that they issued contracts 
to while in public service. There is a ban on employment in the specific division of a company if that 
division was part of the official’s contracting authority, but this ban does not extend to employment in 
the company as a whole. That loophole allowed Darken Druyun to land a well-paid position at Boeing 
after overseeing the company’s bids on weapons programs for many years in her capacity as a 
Pentagon procurement official."' 

Third, while federal law prohibits former covered officials from making direct “lobbying contacts” 
with former colleagues, it permits them to engage in other lobbying activity. Former officials are not 
prohibited from developing lobbying strategy, organizing the lobbying team or supervising the 
lobbying effort during the cooling-off period. They merely are prohibited from picking up the 
telephone to call a former colleague. 

In fact, departing officials frequently join lobbying firms or register as lobbyists immediately upon 
leaving government service. The Center for Public Integrity surveyed how quickly, and how often, the 
revolving door turned for the top 100 officers of the executive branch at the end of the Clinton 
Administration. Tracking the movement of administration secretaries and under-secretaries for each 
major executive agency, the Center concluded that about a quarter of senior level administrators left 
public service for lobbying careers. More recently, the Center identified 42 former agency heads that 
registered as lobbyists between 1998 and 2004.’ 


5 C.F.R. 2635.502 
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A recent case in point is as follows. The firm of McKenna, Long and Aldridge began registering 
former Sen. Zell Miller (R.-GA) as a lobbyist on behalf of clients as early as September 2005, less than 
a year after Miller left Congress. The lobbyist disclosure reports are too vague to determine whether 
Miller made lobbying contacts with his former colleagues, or conducted lobbying activities to facilitate 
those contacts, by the case highlights the failure of the current revolving door restrictions. Public 
Citizen sent a letter to Speaker Nancy Pelosi (D-Cal.) and Senate Majority Leader Harry Reid (D- 
Nev.) detailing the incident.^ 

Clearly, the revolving door is spinning out-of-control. The Executive Branch Reform Act of 2007 
would dramatically reduce revolving door abuse by: 

• Require that former executives and lobbyists who enter government recuse themselves from 
official actions that specifically affect former employers for two years after leaving their 
employ. 

• Prohibit government officials from negotiating future employment with private businesses that 
are affected by their official actions, unless waived under exceptional circumstances. 

• Prohibit former procurement officers ifom serving as a “consultant, lawyer or lobbyist” for a 
contractor under their purview for two years after leaving public service. 

• Prohibit former government officials-tumed-lobbyists from making lobbying contacts with 
their former colleagues for two years, rather than the current one year cooling off period. 

• Clear all waivers of conflict-of-interest regulations through a single agency - the Office of 
Government Ethics - and make the request and approval or denial a matter of public record. 

Public Citizen encourages the committee to consider some additional protections against revolving 
door abuse. These include: 

• Expand the scope of revolving door restrictions to prohibit former public officials from 
conducting paid lobbying activity - narrowly defined as activity intended to facilitate a 
lobbying contact at the time it is being done - during the cooling-off period. 

• Apply the cooling-off period company-wide by closing the loophole that allows former 
government procurement staff to work in the same company that they oversaw as a government 
employee in a different department or division. 

• Keep public records for a reasonable period of time in the Office of Government Ethics, 
including the employment histories of covered public officials and private-sector career 
histories of former covered officials. 

Strengthen Oversight by the Office of Government Ethics 

The Office of Government Ethics is executive branch agency charged with ethics oversight. Although 
the agency is staffed by well-trained, professional ethics officers, the agency’s efforts are hampered by 
three basic structural flaws that are imposed by statute: 


^ Joan Claybrook and Laura MacCleery, Letter to Speaker Pelosi and Majority Leader Reid regarding lobbying by 

former Sen. Zell Miller (Feb. 7, 2007). 
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• OGE acts more as an advisory partner within the executive branch rather than an enforcement 
watchdog. 

• Responsibility for implementation of the executive branch ethics laws and regulations is widely 
dispersed among the various executive agencies. 

• OGE has not been an effective clearinghouse for public records on ethics matters, which are not 
now readily available to Congress or the public. 

Congress should address each of these shortcomings. OGE was created as an independent agency to 
monitor and implement the ethics laws for the executive branch. The Ethics Reform Act directs OGE 
to review the financial disclosure forms of presidential appointees, provide ethics training to executive 
branch officials and oversee the implementation of ethics rules by the agencies. The Ethics Act also 
requires OGE to provide an advisory service for employees and to publish its opinions. 

OGE relies heavily on career professionals to manage the agency and thus is better suited to carry out a 
mandate for ethics enforcement than are the congressional ethics committees. The Director of OGE is 
appointed by the president for a five-year term and has a staff of about 80 employees. The agency thus 
enjoys an appropriate level of professionalism and independence from political operatives in the 
executive branch and from party leaders. 

Nevertheless, OGE is weak and falls far short on its assignment to assure the independence of federal 
decision-makers. OGE’s primary flaw is that it lacks enforcement authority. It acts primarily as an 
advisory “partner,” offering guidelines and ethics training to the executive branch, rather than as a 
watchdog that determines and implements ethics codes for the executive branch. Its core 
responsibilities are essentially diffused throughout the federal government, undermining its mission. Its 
rules are subject to interpretation - and dilution - by the ethics officers of each separate executive 
branch agency. 

Some ethics officers for the various executive branch agencies, according to a study by the Department 
of Interior Inspector General, lack adequate ethics training.^ OGE has no statutory authority to impose 
specific standards for ethics training, as it should have. Moreover, cases that require prosecution are 
referred to the Justice Department’s Office of Public Integrity, rather than being handled by OGE. 

This lack of authoritative oversight creates inconsistencies in the implementation of rules from agency 
to agency. While the OGE does develop guidelines for waivers of conflict-of-interest laws, these are 
merely guidelines. Each executive agency promulgates its own waiver procedures, which are 
subsequently interpreted and enforced by the ethics officer from that agency. As a result, there is no 
single set of procedures to secure a waiver from conflict-of-interest laws, and each set of waiver 
procedures is interpreted differently by different offices. 

As a result of this fuzziness in the core mission of the agency, waivers appear to be routinely granted 
and rarely, if ever, denied. A Freedom of Information Act (FOIA) request by Public Citizen to the 
Department of Health and Human Services (HHS) found that from January 1, 2000, through November 


U.S. Department of Interior, Office of Inspector General, Report of Investigations, PI'SI-02-0053-1 (2004). 
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17, 2004, at least 37 formal requests for waivers from the conflict-of-interest stamtes were made. One 
hundred percent -all 37 - of the requests were granted.* 

One of the granted waivers sheds light on the serious defects of oversight by the OGE. On May 12, 
2003, Thomas Scully, who was then the chief administrator for the Centers for Medicare and Medicaid 
Services, obtained an ethics waiver from HHS Secretary Tommy Thompson. The waiver allowed 
Scully to ignore ethics laws that would otherwise bar him from negotiating employment with anyone 
financially affected by his official duties or authority. The waiver allowed Scully to represent the Bush 
Administration in negotiations with Congress over the Medicare prescription drug legislation then 
under consideration, while Scully simultaneously negotiated possible employment with three lobbying 
firms and two investment firms with major stakes in the legislation. The employment negotiations and 
the waiver were not revealed to the public or to Congress while the highly controversial legislation was 
being debated. 

Another troubling aspect of the lack of ethics oversight in the executive branch is the absence of a 
central clearinghouse for information. Although OGE compiles and scmtinizes previous employment 
records for scores of executive branch appointees and employees, it does not compile these records, 
nor does it make them available to the public. A FOIA request must be filed with each individual 
agency to obtain these public records. 

The same lack of transparency also hinders disclosure of ethics waivers. There is no OGE Web site 
with the public records pertaining to prior employment, personal financial statements, conflict-of- 
interest waivers or, most troublingly, enforcement actions. There is not even a reading room at OGE 
that would allow the public to peruse these records. 

The Executive Branch Reform Act of 2007 helps to strengthen the role of OGE as an oversight agency 
by: 

• Requiring OGE to promulgate rules and procedures to record lobbying contacts with covered 
officials. 

• Establishing OGE as a central clearinghouse for information on lobbying contacts, and 
requiring that these be made available to the public in a searchable computerized database. 

• Requiring that all conflict-of-interest waivers relating to employment be approved by OGE. 

Public Citizen ftuther recommends additional improvements regarding ethics enforcement in both the 
executive branch and in Congress, where the same solution is apt. Congress should create an 
independent, professional ethics agency with the legal authority and tools to carry out its mandate. This 
means that OGE should be: 

• Given strong enforcement authority with the ability to promulgate rales and regulations that 
bind all executive branch agencies, conduct investigations, subpoena wimesses, and issue civil 
penalties for violations. 


* Craig Holman, FOIA request regarding waivers from conflict of interest employment restrictions, to the 

Department of Health and Human Services, Jan. 1, 2000 through Nov. 17, 2004. The letter is on file with the author. 
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• Required to serve as the central clearinghouse of all public records relevant to ethics in the 
executive branch and to place this information on its Web site, including records of waivers 
from conflicts-of-interest that are requested and granted, personal financial statements of 
appointees, and the career histories of senior executive branch staff who enter and leave public 
service. 

When it comes to ethics problems, the executive branch shares much of the blame for the collapse of 
public confidence in our government. Two simple but significant steps would go a long way towards 
restoring public confidence in government. The revolving door must be slowed, and OGE must assume 
the role of a genuine watchdog over governmental ethics rather than merely as an advisory partner-in- 
colleague with the executive branch. 
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Chairman Waxman. Thank you very much. 

I want to thank the three of you for your presentation and your 
suggestions. I think we all look at them very carefully. 

Last Congress, when we introduced this bill, we also looked at 
the contacts that Jack Abramoff and his lobbying team had with 
the executive branch. We found that there were 485 instances of 
lobbying contacts that Mr. Abramoff or his associates had with 
White House officials. These included 185 meetings over meals and 
drinks, many at expensive restaurants throughout Washington. 
There were also 82 meetings, phone calls or other interactions with 
the Office of Senior Advisor to the President, Carl Rove, and 17 
such contacts with the White House Office of Political Affairs. That 
is one thing we found. 

Second, we found that there was no record of any of these con- 
tacts, and when Scott McClelland, the White House spokesman, 
was asked about Mr. Abramoffs White House contacts, he asserted 
“there were only a couple of holiday receptions that he attended, 
and a few staff-level meetings on top of that.” We reviewed the 
lobby disclosure forms and they provided almost no information. All 
they said was that members of Mr. Abramoffs team contacted the 
Executive Office of the President on behalf of certain clients. We 
had to launch a 7-month investigation simply to understand the 
number of times Mr. Abramoff and his lobbying team contacted the 
White House and the issues they were lobbying on. 

I feel, and I gather from your testimony you also feel that we 
need to strengthen current law which is inadequate, insufficient. 
We need more disclosure about the interactions between lobbyists 
and executive branch officials. 

But some people have said to me, if you have to keep a log of 
all of these contacts, and it is on the golf course, it is a social recep- 
tion, people may forget and therefore be attacked as having vio- 
lated the ethics rules. Does that bother you? What kind of burden 
will that put on people to keep track of all these casual inter- 
actions, which may well be very much a lobbying contact but unex- 
pected, not a set meeting? Dr. Thurber. 

Mr. Thurber. It doesn’t bother me. In fact, the Abramoff con- 
tacts in oral and written communication right now should have in- 
dicated the time spent as well as the amount of money spent as 
well as the subject matter. And it should have included where, ac- 
cording to the law. And that is with respect to the formulation, 
modification or adoption of Federal legislation and rules, regula- 
tions, policies or administration of a Federal program including 
Federal contract, grant or license. 

I want to emphasize that, because there is a whole lot of lobbying 
going on with contracts in Washington. I have said this before, I 
think we need to make that transparent. I think that this is a rea- 
sonable thing to ask a public official to do in our democracy. It will 
bring trust and it will bring more transparency so we can ferret out 
problems. 

That is one of the obligations of public service, in my opinion, is 
to let people know what you are doing. And if it is on a golf course, 
so be it. 

Chairman Waxman. Mr. Wertheimer. 
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Mr. Wertheimer. Obviously it is easier to keep track of this in- 
formation when it is happening in offices. Executive branch offi- 
cials are going to have schedules of who they met with often. I 
don’t think it is a hindrance to cover other activities. I think every 
executive branch official should be on notice that if something 
starts to come up, they can just cut it off and say, I am not here 
to discuss this. This is not the time or place. 

Now, I would also just note for the committee’s information that 
in other aspects of lobbying disclosure laws like, for example, the 
requirement that lobbying organizations report how much money 
they have spent in a quarter, the concept of good faith estimate has 
been used there. That is a little trickier when you are dealing with 
specific meetings. You could, if you wanted to, try to devise some 
type of protection there against inadvertent problems for meetings 
that don’t take place in the office. 

For us, we are comfortable with the provision the way it is. But 
we also point out that there are other ways of both imposing this 
requirement while leaving a little room for inadvertent mistakes. 

Chairman Waxman. Thank you very much. 

Dr. Holman, did you want to comment on that? 

Mr. Holman. It is an excellent proposal, as long as it is imple- 
mented exactly the way it is intended. The straw man argument 
that is imposed against reporting of lobbying contacts is some of 
the examples that you were bringing up, that if I walk through the 
hallway here as a registered lobbyist and I accidentally run into 
covered officials, I have to start reporting that I ran into covered 
officials. 

That is not the intent of this, or even at social events, quite 
frankly. That is not the intent of this sort of lobbying contact dis- 
closure. The intent is to use the definition of lobbying contacts and 
lobbying activity as defined in the LDA. That is having a contact 
and a discussion that is specifically designed to promote a particu- 
lar legislative issue, an actual lobbying contact. It is not burden at 
all to require lobbyists, and speaking as a lobbyist, to require us 
to record, or public officials to record contacts we have had with 
covered officials for lobbying purposes. 

I know everyone I run into who I am lobbying. It is no problem 
for me to record this. And it should not be any problem for anyone 
else. 

I would probably limit it to oral and in-person contacts, as op- 
posed to written contacts. A lot of organizations will send out these 
fax blasts and stuff. I don’t think that is what is intended to be in- 
cluded in that provision. 

Chairman Waxman. Thank you. 

Mr. Davis. 

Mr. Davis of Virginia. Thank you. We have gotten some com- 
ments from the Office of Personnel Management, and I wonder if 
you could address them. One of the concerns is a concern of this 
committee, too, but 0PM has recently predicted that a peak of Fed- 
eral retirements will occur between 2008 and 2010 and that the 
loss of so many individuals with a deep, ingrained institutional 
knowledge of their agency has the potential to cause a lapse or 
pause of service delivery. 
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The concern is if you were to extend the time from 1 year to 2 
years that this would in fact hasten many of these individuals leav- 
ing. Their comment is, although these provisions are intended to 
address recent unethical conduct of Government procurement offi- 
cials, the provisions may have the unintended effect of harming the 
career prospects of the overwhelming number of honest, experi- 
enced Government employees and encourage such individuals to 
leave Government service early. 

They note that a January 2006 report by the Office of Govern- 
ment Ethics to the President and Congress noted numerous con- 
cerns about the impact of laws restricting post-Government em- 
ployment, including a statement from the National Academy of 
Science that “The laws restricting post-Government employment 
have become the biggest disincentive to public service.” How do we 
balance this? I would be very interested in your comments. 

Mr. Wertheimer. I think the legislation does balance it. The 
committee report starts off, and you mentioned this, I believe, Mr. 
Davis, this is a balancing act. You are trying to both protect the 
integrity of Government decisions and the ability of the public to 
have confidence that those decisions are being made in their inter- 
est with the ability of people to enter and leave the Government. 

However, Government service is a privilege. It is not an obliga- 
tion. When you make a judgment or if you are serving in that posi- 
tion, part of your responsibilities is to do it in ways that protect 
ultimately the ability of citizens to be confident in how their Gov- 
ernment is functioning. The problem raised about, this will affect 
people potentially prematurely leaving, is a problem that exists at 
any time that you would make this kind of decision. We think a 
2-year period is fair and appropriate. And as you know, there have 
been longer periods proposed in the past. 

So I just, I don’t think that argument holds up here. People have 
to adjust and keep in mind when they join the Government that 
they are working for the Government under a set of rules that are 
important for the interests of citizens. I don’t think that argument 
holds up. 

Mr. Davis of Virginia. Before you comment. Doctor, let me just 
throw out this. We sit here trying to recruit very high level profes- 
sional and technical people. We held a hearing here last week 
where the Coast Guard got up and said, we outsource because we 
don’t have the in-house capabilities, we can’t find the capabilities 
of getting people in to do some of these high level jobs. And of 
course, once you outsource it, you lose any kind of control whatso- 
ever. So that is part of the balancing as we look through this in 
terms of seeing what unintended consequences could result. 

Dr. Thurber. 

Mr. Thurber. As part of that, just to comment on that, and it 
has always been this way, it might be with respect to salaries and 
the fact that contractors pay or think tanks or whoever pays a 
much higher salary sometimes for people to do the jobs that are 
needed inside, so people do not want to leave when they have the 
opportunity to do it through a contract. 

I just want to point out that when individuals at a certain level 
leave Government, they have under the law the obligation to report 
back to the Office of Government Ethics. They have an ethics offi- 



173 


cer for the rest of their life, their professional life now. And the 
ones that have a lot of integrity continue to ask, is this OK, is this 
OK. 

That is where most of these people are in terms of their own per- 
sonal ethics. It is the ones that are on the edge that this is about. 
I think it deals with that. 

The same could be said about staff members on Capitol Hill. The 
comment is that, well, if there is an extension of the 2-year cooling 
off period, many very fine staff members will leave. I don’t think 
that is a problem. People are in this for public service, they know 
full well that they are not going to cash in and leave and work ex- 
actly on the issues that they were working on on the Hill or in the 
executive branch. I don’t see this as a problem. I think you have 
balance in the bill. 

Mr. Holman. May I add a quick comment to this? I understand 
it is a balancing act. No one who’s pushing for a stronger revolving 
door restriction is seeking to make anyone unemployable, or to im- 
pede employment. 

But imagine what is being asked here. The balancing act is in 
regards to the conflict of interest. A procurement officer, for in- 
stance, certainly can go to work for the certain industry in which 
they may have had regulation over. The conflict of interest is when 
it involves a specific company in which they had oversight of a con- 
tract. 

What is being asked by saying, this is an inconvenience, is say- 
ing that we should get rid of the policy that prohibits a procure- 
ment officer from getting a job with the same company in which 
they are negotiating a contract or awarding a contract. That con- 
flict of interest is just too grave, and we have seen it abused too 
often to pretend it doesn’t exist. 

Chairman Waxman. Thank you very much. 

Mr. Tierney. 

Mr. Tierney. Mr. Chairman, I have no questions of the panel. 
Thank you. 

Chairman Waxman. Then let’s go to Mr. Yarmuth. 

Mr. Yarmuth. Thank you, Mr. Chairman. I appreciate the re- 
marks of all the panel. 

I have a question about the reporting requirements. I will play 
devil’s advocate for a second. Coming from a media background, I 
was a journalist for some period of time before entering Congress. 
I strongly support all transparency initiatives. 

Is there a risk here by requiring things, reporting of contacts 
when anybody trying to influence Government policy, that we are, 
we would be essentially creating suspicion of something that is a 
perfectly legitimate activity? When the Congress dealt with prob- 
lems involving lobbying of Congress, we talked about gifts and trips 
and improper inducements. We didn’t talk about contacts, because 
we are contacted every day. That is part of our job, to talk to peo- 
ple trying to influence public policy. 

So if a public citizen came to lobby me, for instance, and I report 
that, it is perfectly legitimate, that is what Government is about 
and lobbying is about, and we are not ready to outlaw lobbying and 
wouldn’t presume to do so. But is there a risk that we are creating 
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some kind of negative connotation to the actual act of lobbying by 
enforcing reporting requirements of all contacts? 

Mr. Thurber. Under first amendment rights, you had the right 
to be a reporter and citizens have the right to organize and petition 
Government for grievances. I think that it is a legitimate activity 
in this democracy and most citizens know that when they get in- 
volved with groups. I think that more transparency but also en- 
forcement of existing law just helps improve trust in Government. 
And it doesn’t create suspicion. 

If there is suspicion about a particular activity, then it should be 
brought out and the media and others should look at it and make 
a judgment. I don’t see this as a problem of creating more suspicion 
in the administration of programs. 

Mr. Wertheimer. I would say sure, there is a risk. But the risk 
is outweighed by the value of transparency. And the transparency 
problem is a particular problem for the executive branch. I am not 
just talking about this particular executive branch. We do live in 
a time where part of the basic concern among citizens is whether 
people with influence have too much influence and it comes at their 
expense. I think the process can and will adjust to understanding 
that people meet with executive branch officials. When question 
arise out of those meetings, either they will be tied to legitimate 
concerns or not. And in the end, I just think we have come to a 
point where we need this kind of transparency for the interest of 
the public and the executive branch. 

So while I don’t discount the question you are raising, I do think 
it is outweighed by the gains that will occur. 

Mr. Holman. First of all, I couldn’t imagine it being a black 
mark on anyone’s record to be lobbied by Public Citizen. But if it 
is, the suspicion already exists. And the suspicion is because there 
are no public records of this. So most Americans believe there is 
this black hole going on here on Capitol Hill in which lobbyists are 
manipulating lawmakers and lawmakers are trying to manipulate 
lobbyists, and it is something going on here in which most Ameri- 
cans will respond to public surveys saying, the Federal Government 
is being run by lobbyists and special interests and it does not take 
into consideration my interests. So that suspension is already here, 
it is already widespread. 

If we are going to try to address that type of suspicion, disclosure 
is the best very first step to take. 

Mr. Yarmuth. Well, the followup, and I think I know the an- 
swer, but I would like to get it on the record anyway, is why would 
then we not impose the same requirement on ourselves? 

Mr. Wertheimer. I think it is something you should consider. 

Mr. Yarmuth. Be careful what you ask for, right? 

Mr. Wertheimer. Yes. And it is an issue faced with respect to 
the lobbying disclosure bill that will come forward probably next 
month in the House. 

Now, there is an apples and oranges here. You do have to ana- 
lyze the situations in terms of their own facts. As I think you may 
have mentioned, you are dealing with constituents all the time. 
The process in the House is not the same as the executive branch. 
You have to take recorded votes. You are out with a lot of policy 
positions. Whatever concerns people may have, the process in Con- 
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gress is a far more open process than the executive branch deci- 
sionmaking process. 

On the other hand, there is a question of whether the contacts 
between people who are being paid to influence Congress should be 
disclosed, disclosed by the lobbyists, the lobbying organizations. 
There are various ways of doing that, and there are ways of bal- 
ancing that. It might be, for example, that if a lobbying organiza- 
tion or a lobbyist contacts your office in a corridor, that ought to 
be listed, that every single report contact doesn’t necessarily have 
to be listed. 

You do have to analyze that problem, in my view, in terms of the 
Congress, and not just assume it is the same. But it is something 
that ought to be seriously considered here. 

Mr. Thurber. I agree with Fred. I was asked that question be- 
fore the Senate Rules Committee and the House Rules Committee. 
I think that it would not be too onerous for you to, as members, 
record that with respect to paid lobbyists that fit under the Lobby 
Registration Act. Not all contacts with all kinds of people. 

By the way, in terms of transparency, you might look at the 
transparency in this act with respect to lobbying the executive 
branch in the same way that Sarbanes-Oxley brings transparency 
and credibility to the accounting with respect to major corpora- 
tions. I have worked with the Committee on Economic Develop- 
ment as a business-oriented think tank and they feel that “Sar- 
banes-Oxley should be applied” in some ways to the lobbying activ- 
ity. They want even more transparency and recording. That is from 
a bunch of CEOs from major corporations. 

Mr. Yarmuth. Thank you. 

Mr. Holman. Just very briefly, if I could 

Chairman Waxman. Every question does not have to be an- 
swered by every witness, and we have other Members waiting. So 
if the gentleman will wait and see, maybe you can respond to an- 
other question. 

Mr. Platts, do you want to ask anything of this panel? 

Mr. Platts. No questions, Mr. Chairman. I just appreciate all 
three of our witnesses for their efforts, not just here today in sup- 
porting the efforts of a more open and accountable Government, 
but in their organizations over the course of many years. We appre- 
ciate your good work. 

Chairman Waxman. Thank you, Mr. Platts. 

Ms. Watson. 

Ms. Watson. No questions, thank you, Mr. Chairman. 

Chairman Waxman. Mr. Braley. 

Mr. Braley. Thank you, Mr. Chairman, Ranking Member Davis. 

I believe. Dr. Holman, you were the one who raised the issue of 
recusals in your testimony, is that correct? 

Mr. Holman. Yes. 

Mr. Braley. And as I understand it, the existing practice is that 
the agency head or official in question has a self-determination on 
an appropriate circumstance under which a recusal might be nec- 
essary? 

Mr. Holman. That is correct. 

Mr. Braley. Is there no means available for any outside inter- 
ested party to raise the issue of recusal based upon some of the 
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same concerns that we have been talking about here today and is 
that addressed at all under the new legislation that is being consid- 
ered? 

Mr. Holman. As the procedure currently exists, it is the public 
official’s responsibility at first to make any determination whether 
or not a conflict of interest does arise. There is no mechanism in 
which there are other avenues for outside persons to try to claim 
that recusal should have been granted, other than of course trying 
to go through the press and creating that kind of problem. There 
is no internal mechanism. 

This legislation goes a step further by requiring recusal where 
such a conflict of interest would exist. It does not in itself establish 
a procedure in which there would be alternative means of deter- 
mining that. But merely by the fact of requiring a recusal, the eth- 
ics officers are going to be compelled to develop procedures in 
which it isn’t left up to the public official to determine whether a 
conflict of interest exists. 

So at that point, I would suspect the regulations, it would be de- 
veloped. 

Mr. Braley. Has Public Citizen, or any other group, to your 
knowledge, come up with recommended language on how such a 
procedure could effectively be implemented when such a procedure 
has existed for many, many years in the judicial system to raise 
issues of recusal regarding a particular judge that gives parties 
that opportunity to do so in an environment that is orderly and al- 
lows their concerns to be raised? 

Mr. Holman. The general procedure that Public Citizen has ar- 
gued for dealing with the recusal problem is to ensure that there 
is oversight by a single entity or a single agency. It has to be a de- 
termination and a promulgation of rules and regulations set up by 
an oversight group including over judges. But in the case of the ex- 
ecutive branch, we would leave it up to the determination of the 
Office of Government Ethics to formulate how that sort of recusal 
process would operate. 

The important thing is that it is the responsibility of a single of- 
fice as opposed to what currently exists where you have literally 
6,000 different ethics officers for all the different agencies and de- 
partments left with the responsibility to determine what is going 
on. That is where we have basically chaos when it comes to ethics 
and ethic oversight. A single agency would help address that prob- 
lem. 

Mr. Braley. I am going to address this to the entire panel. 
Under the section dealing with stopping the revolving door and the 
prohibition on negotiation of future employment, one of the excep- 
tions provides for waivers under exceptional circumstances. I am 
just trying to get my head around this concept and ask if you can 
describe for me potential areas where exceptional circumstances 
might exist to justify such a waiver? 

Mr. Thurber. I was troubled with that. I cannot define that. I 
would do away with all waivers. Maybe my colleagues could help. 
But I would just do away with all of them in terms of negotiation 
for future employment. 

Mr. Wertheimer. I don’t think any of us know the genesis of 
that provision. And so it is hard to comment on why it is needed 
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or what specifics it is intended to address. Someone had something 
in mind in the drafting of that provision. But it does raise the 
question you raised, what are exceptional circumstances. 

Mr. Holman. There is always the conceivable situation in which 
work has been done by a public official and has to be completed in 
the next week or 2 weeks or something. So the situation is so im- 
mediate that someone else could not possibly step into the shoes. 
I would imagine that was what was in mind by the exceptional cir- 
cumstances, although I would really, really strongly urge that any 
such exceptional circumstances be exceedingly rare in granting any 
kind of waiver. 

Mr. Braley. Thank you. I yield back the balance of my time. 

Chairman Waxman. Thank you very much, Mr. Braley. 

Mr. Shays, do you have any questions of this group? 

Mr. Shays. Mr. Chairman, because I was not here, do you have 
any other members who can ask questions? Well, then, I would just 
make the statement, I am happy you are doing this issue, and 
apologize to our witnesses. I happen to believe one of the best pro- 
tections of abuse in our Government is to have a strong whistle- 
blower statute. It was one of the things that my subcommittee 
spent a lot of time on, now Mr. Tierney’s committee, spent a lot of 
time dealing with, is how we protect people who are aware of 
things that are not happening properly and put an end to it. 

Chairman Waxman. Thank you very much. 

I want to thank the three of you for your testimony. We will cer- 
tainly look at the recommendations you offered us to improve the 
legislation. Thank you very much. 

We have four witnesses on our second panel. Dr. William Weaver 
is a distinguished professor at the University of Texas, and is here 
representing the National Security Whistle Blowers Coalition. 
NSWBC was created to advocate for an enhanced whistleblower 
protection for national security. Federal and contractor employees. 
Nick Schwellenbach is an investigator on the Project on Govern- 
ment Oversight [POGO]. It is known for its expertise in Govern- 
ment oversight and accountability. Tom Devine is the legal director 
of the Government Accountability Project. GAP, perhaps longer 
than any other organization, has been advocating for the restora- 
tion of Federal employee whistleblower protections. Mark Zaid is 
an attorney with the law firm of Krieger and Zaid, and has rep- 
resented numerous whistleblowers. He is a noted expert on the 
State Secret Privilege issue. 

We are pleased to welcome each of you to our hearing today. 
Your prepared statements are going to be made part of the record 
in its entirety. What we would like to ask you to do is to summa- 
rize in around 5 minutes. But it is our practice to swear in all wit- 
nesses that appear before this committee. So if you would please 
stand and raise your right hands, I would like to administer the 
oath. 

[Witnesses sworn.] 

Chairman Waxman. The record will indicate that each of the wit- 
nesses answered in the affirmative. Dr. Weaver, why don’t we start 
with you? 
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STATEMENTS OF WILLIAM G. WEAVER, PH.D., ASSOCIATE PRO- 
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ZAID, ATTORNEY, KRIEGER AND ZAID, PLLC 

STATEMENT OF WILLIAM G. WEAVER 

Mr. Weaver. Thank you, sir. I will be brief. 

National security for the last 60 years, at least as it has been 
employed by the President of the United States, has been ever-ex- 
panding and less subject to oversight and many other areas, the ex- 
ecutive branch. It has crystallized into a prerogative, really, rather 
even more that a constitutional right or privilege. 

And it has gone from statute, the first statute or the first Execu- 
tive order that concerned classification of material under Franklin 
Roosevelt in 1940 was based solely on statutory authorization and 
then it has gone in the 1960’s and 1970’s from statutory authoriza- 
tion to constitutional right under Article 2. And then now it is 
being forwarded, the power of the President, to segment off infor- 
mation from public disclosure or disclosure to Congress based on 
something that is even beyond a constitutional privilege, which is 
a right under a theory of the unitary executive, where the Presi- 
dent of the United States is first in line ahead of Congress and the 
Judiciary in the protection of the United States and the public’s 
business. 

Congress has made no such progress. The engine of national se- 
curity has converted the Presidency, the institution of the Presi- 
dency, into a 21st century institution. But Congress, at least when 
it concerns national security, has been a 20th century institution 
attempting to check the power of a 21st century Presidency. 

Secrecy is now a central axis of the executive branch. It is spread 
to cover many areas that historically have not been subject to se- 
crecy. There are agencies now such as Health and Human Services, 
Environmental Protection Agency, Department of Agriculture, 
which have original classification authority which did not have 
original classification authority until this administration. 

And we have seen the use of national security exemption under 
FOIA in ways that it was probably never intended to be used. Most 
recently I filed a lawsuit against the DEA under FOIA, and for the 
first time, as far as I can tell, the DEA is refusing to give part of 
the information requested on the basis of exemption one, which is 
the national security exemption under the Freedom of Information 
Act. In that case, there is no national security matters involved. It 
was simply a case of criminal nature, where the ICE, Immigrations 
and Customs Enforcement, was running an informant who, with 
ice’s foreknowledge, committed up to 12 homicides in Juarez, Mex- 
ico. 

So national security is being more clearly used to cover up em- 
barrassment rather than protect the Nation from attack or from di- 
vulging information that would help our enemies. 

You guys play for the Article One team. And for recent years. 
Congress has been batting for the Article Two team to some degree. 
This legislation that has been introduced by the chairman and by 
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other members of the committee is an excellent step in the right 
direction. There are a number of very good aspects to the legisla- 
tion, the Whistleblower Protection Enhancement Act Of 2007, first 
as the extension of protections to intelligence and counter-intel- 
ligence employees, which has not happened before. Historically, 
those agencies have been exempted from giving protection. 

Second, the statute prohibits denying, suspending or revoking a 
security clearance in reprisal for whistleblowing. This is a direct 
and welcome challenge to one of the main tools intelligence and 
counter-intelligence agencies employ against whistleblowers. People 
are held hostage by their jobs, their security clearances, and have 
to choose between their careers and their conscience. 

Likewise, the time requirements that are in the statute are very 
good, because they help move along the process which historically 
has been plagued by delay. And finally, the extension of protection 
to employees in non-covered agencies who are seeking to disclose 
wrongdoing that requires divulgence of classified or sensitive mate- 
rial is also an excellent provision of the statute. All in all, it’s a 
very good statute, which the NSWBC happily supports. 

Unfortunately, there are several things in the statute that are 
problematic. First is that what is an authorized Member of Con- 
gress to receive information that is classified. The term authorized 
will be interpreted by the executive agencies to mean those Mem- 
bers of Congress who have been cleared to receive the information 
from the whistleblower. 

In the past, there have been problems that have arisen because 
the executive branch believes that it has plenary control over clas- 
sified information and therefore it is within the executive branch’s 
purview to determine who is authorized. Recently, in a NSA whis- 
tleblower case, the NSA whistleblower was told that he could not 
divulge information even to the House Permanent Select Commit- 
tee on Intelligence or the SSCI, because they had not been cleared. 
They were not authorized to receive that information. So author- 
ized Member of Congress creates one difficulty, perhaps. 

The second matter is that all circuits review should be in the leg- 
islation. It shouldn’t be solely confined to the Federal circuit, I be- 
lieve, because the Federal circuit has been unfriendly, to say the 
least, to whistleblowers. 

Finally, the State Secrets Privilege, the way the bill attempts to 
handle it, it allows for resolution in favor of the plaintiff of any 
particular issue or element that is challenged in a lawsuit by the 
State Secrets Privilege. But it doesn’t seem to deal with cases 
where the Government says that the whole lawsuit should be 
thrown out, because the State Secrets Privilege requires dismissal, 
because the very nature of the suit is secret. So we have suggested 
in our testimony language from the National Whistleblowers Cen- 
ter and language from us, the National Security Whistle Blower 
Coalition, to fix that problem. 

[The prepared statement of Mr. Weaver follows:] 
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The term “w'histleblower” is connected in the public’s mind to words and plirases 
used to villainize those who disclose information to the detriment of an organization or 
betray their associates. "Informants," "snitches," "rats," "tattle-tales," "stool pigeons," 
"back slabbers," "squealers," "traitors," "turncoats," "double crossers," "narcs," and 
"finks" all turn on their organizations, associates, or their groups by exposing 
embarrassing information or evidence of crime. Sometimes the words are doubled up for 
added emphasis, as in "ratfink" or "back-stabbing traitor." Sometimes simply the names 
of historical figures instantiate the ideas of organizational apostasy and traitorous acts: 
"Brutus," "Judas," "Quisling," "Benedict Arnold." 

The emotion behind the terms describing those who turn against and undercut 
their organizations, whether those organizations are as large as a culture or as small as a 
street gang, is often a combination of loathing and disgust. These informers divest 
themselves of trust, community, and friends to expose the truth. But the pejorative terms 
mentioned above originate in the perspectives of those within the organization, those who 
feel or fear the consequences of the betrayal and have little interest in understanding or 
plumbing the reasons for the acts. Against these impulses, Americans are famous for 
transforming “betrayal” of the group into heroism when the well-being of society is 
served. 

Americans frequently deify the person who pursues truth or right against the 
perverse and illegal actions of a group. In film and literature, those who stand up against 
the group are usually portrayed as heroic and courageous and emblematic of the ideal 
citizen. In Serpico . The Insider . Silkwood . and The Pentagon Papers people of rare 
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courage turn against their corrupt organizations for the benefit of society. Thomas More, 
Peter Zenger, Jane Addams, John Scopes, Sojourner Truth, Zero Mostel and many others 
have been immortalized for risking their well-being in the service of tmth; in the service 
of all in society rather than for the few in an organization. 

Whistleblowers are those who “commit the truth” to their detriment and for the 
benefit of society. Whistleblowing is a metaphorical suicide, hence the term “committing 
the tmth.” But the effects are anything but metaphorical. If death is a passing to a new 
life, so too usually is whistleblowing. Their sacrifice for society costs them their careers, 
skills, friends, families, wealth, and sometimes their sanity. To those who understand 
sacrifice, the term “whistleblower” coimotes rectitude, courageousness, justice, and self 
sacrifice, while to agency managers whistleblowers are “traitors” or “disgmntled 
employees.” Getting past the term is a job in-and-of-itself, for it imports both negative 
and positive connotations and spawns ambivalence. Our political leaders, at least, must 
get past that hurdle and see the reality, see the people, see the pain, see the heroism, and 
see the patriotism of whistleblowers. Whistleblowers are bmtalized by their own 
government, by other public servants with less fidelity to the United States and its people 
than to the masters they serve and their career ambitions. 

The very people appointed to protect whisdeblowers historically have no loyalty 
to the tmth or to the good of society. The Office of Special Counsel, ostensibly the chief 
mechanism of protection for whistleblowers, is a hopeless failure. From the beginning it 
has been controlled by the desires of executive agencies and presidents and has never had 
the objective distance to perform its functions as intended by Congress. Early in OSC’s 
history, one Special Counsel referred to whistleblowers as “severed heads,” “uninformed, 
disgmntled or disaffected,” “carrying bags and walking up and down Constitution 
Avenue,” “blackmailers,” and “malcontents.”' That ill-perception continues to this day. I 
have heard whistleblowers referred to as the “undead,” people “staggering toward the 
graveyard,” “dead men (or women) walking.” 

References to death in describing whistleblowers are ubiquitous. Whistleblowers 
are isolated, shunned, and “killed” within their organizations. Their fiiends are warned 
not to interact with them and management exerts its control over a whistleblower’s 
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colleagues by threat and intimidation that they will suffer the same fate as the 
whistleblower if they do not conform to agency desires. The whistleblower is a spectacle 
inside the organization, an object lesson put on display but disconnected from 
organizational functions; he or she becomes an “imdead” warning to others not to commit 
the truth. But if this is what happens to the “average” whistleblower, the fate of the 
national security whistleblower is even worse. 

National Security Whistleblowers 

National security whistleblowers are at even greater danger and with less 
protection than whistleblowers in other settings. At least in the non-national security 
setting the federal whistleblower has access to some process and may resort to 
publication and news media, fully consult counsel, and access evidence relevant to his or 
her case. But national security' employees are ensconced in secrecy. They are hemmed in 
by security clearances and access, threats of criminal prosecution, and non-disclosure and 
pre-publication review agreements. 

The term “national security” has become talismanic, parting the courts and 
Congress like Moses did the Red Sea. But the term has become a hopelessly ill-defined, 
ever-expanding tool of executive branch avoidance of accountability. Sidney W. Souers, 
the first Director of Central Intelligence, wrote that ‘“national security’ can perhaps best 
be understood as a point of view rather than a distinct area of governmental 
responsibility.”^ But it is a “point of view” that Congress has left solely to the President 
and executive agencies. “National security” has been an engine of modernization and 
transformation for the presidency, but Congress has not seen a concomitant evolution of 
its power. Accordingly, concerning national security, Congress remains a 20th Century 
institution attempting to check the power of a 21st Century presidency. 

Over the last several decades, Congress has acquiesced to or helped create new 
institutional stmctures in the executive branch under the banner of “national security” 
without assuring that these changes are subject to effective oversight. These failures 
merely continue a long-standing habit of Congress to flee from matters of national 

^ “Policy Formulation for National Security,” The American Political Science Review 43, 
No. 3, June (1949): 534-543, at 535. 




183 


security. In the first executive order to direct classification procedures concerning 
national security information, President Franklin Roosevelt drew only on statutory 
authority.^ Later presidents relied on their constitutional powers for classification 
authority, and today President George W. Bush relies on a theory of inherent presidential 
authority and a unitary theory of the presidency that puts the president before the 
Congress and the judiciary in constitutional importance. 

Now presidents claim that they have plenary, tmshared power over classification 
of information and over the control of access to that information. Congress has all but 
capitulated to this claim. With the expansion of secrecy and the national security state, 
this means that the power of the executive branch is aggrandized at the expense of 
Congress and the courts. Secrecy has hecome a central axis of executive branch policy 
and original classification power has been extended by President Bush to agencies 
historically without such authority. The Environmental Protection Agency, Department 
of Agriculture, and Health and Human Services, for example, now have original 
classification power. Such expansion of secrecy is paired with an equal reduction in 
congressional capacity for oversight. 

Ironically, congressional efforts originally intended to exercise accountability 
over national security agencies are turned against their original intentions. Most notably, 
the select committees on intelligence, designed for oversight of executive branch activity, 
are often complicit in efforts by agencies to keep embarrassing matters, criminal activity, 
and constitutional violations not only from the public but from the rest of Congress. Since 
Congress has refused to challenge presidents over their claims of unfettered control of 
classification and access, the oversight function of Congress depends on the largesse of 
the executive branch. Surely, this is not what the Constitution requires or needs. 

One of the few, and often the only, means for Congress to leam about the 
cloistered world of national security operations is through the whistleblower. Congress 
relies on whistleblowers to aid in its oversight functions, but has done little to keep those 
whistleblowers from being tom apart by the system in which they work. As secret 
government expands, the need for national security whistleblowers increases 
proportionally. If Congress will claim no power to exercise control over national security. 


Executive Order 8381 (1940). 
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then the least it must do is to encourage those to come forward who are aware of criminal 
acts, waste, gross incompetence and abuse by agencies. This encouragement can only 
come in the form of protection against agency retaliation through the creation of credible 
and efficient means of repair available to the whistleblower. It is dramatic to say, but true, 
that with developing technology and the amount of injury a few determined people can 
wreak on our society our survival may well depend on whistleblowers who come forward 
to help expose serious deficiencies with respect to the security of this nation. 

Presently, national security whistleblowers face insurmountable obstacles to 
righting the wrongs they suffer; 

• They may not communicate openly with their attorneys, since most or all of the 
relevant evidence concerning their cases will be classified 

• They will generally not have access to documents necessary to prove elements 
of their cases, and whatever information whistleblowers may recall will not be 
allowed into evidence 

• The state secrets privilege is used to shut down admission of evidence and to 
terminate legal action 

• Exemption One under the Freedom of Information Act is used to prevent 
litigants from gaining access to crucial evidence via FOIA 

• Non-disclosure agreements are used to threaten and intimidate whistleblowers 
who file complaints or wish to discuss their cases with the media 

• Pre-publication review is used to excise material from writings; ofttimes not for 
national security concerns but for fear of embarrassment or disclosure of criminal 
acts 

• National security whistleblowers are threatened with criminal prosecution for 
disclosing classified material, and since material may be classified retroactively a 
whistleblower can never be sure that the unclassified utterance he or she makes 
today will not be classified tomorrow. The moving line of classification is 
controlled at will hy executive agencies. 

• Computers and other personal property of whistleblowers, their counsel, and 
even reporters writing about such cases are subject to seizure on the flimsiest of 
justifications 



185 


• Even if a whistleblower gets a case to court, he or she is likely to face a judge 
who prostrates him or herself before the claim that the case cannot go forward for 
reasons of “national security” 

Whistleblower Protection Enhancement Act of 2007 

The proposed legislation as it regards national security whistleblowers is a 
welcome foray into what is normally an area of unchecked, unaccountable executive 
power. The legislation is a commendable effort by Chairman Waxman and members of 
this Committee. It is notable for several reasons. 

First, the extension of whistleblower protection to employees in intelligence and 
counter-intelligence agencies and civilian contractors would substantially aid Congress in 
its ability to discover and inspect questionable activity in the operations of agencies and 
the awarding and execution of government contracts. Particularly noteworthy is that 
demotion, discharge, and other discriminatory acts by agencies in retaliation for national 
security whistleblower disclosures would be prohibited. Heretofore, intelligence and 
counter-intelligence agencies have been exempted from complying with statutory 
whistleblower protection. 

Second, the statute prohibits “denying, suspending, or revoking a security 
clearance” in reprisal for whistleblowing and requires agency action against employees’ 
security clearances to be based solely in legitimate concerns for national security. This is 
a direct and welcome challenge to one of the main tools intelligence and counter- 
intelligence agencies employ against whistleblowers. 

Likewise, the time requirements for inspectors general and administrators to 
investigate, report on, and accept or deny complaints of retaliation will help prevent the 
excessive delay that presently plagues the handling of whistleblower claims. 

Finally, the extension of protection to employees in non-covered agencies 
seeking to disclose wrongdoing that requires divulgence of classified or sensitive 
information is an important means of preserving Congress’ power to inspect, evaluate, 
and oversee agency conduct. 

Despite the virtues described above, the statute has substantial weaknesses that 
should be remedied before it is introduced. The expansion of the number of committees 
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and congressional members “authorized” to receive classified information from 
whistleblowers is a significant move in the right direction. But protection against reprisal 
for disclosing covered information “to an authorized Member of Congress” is a hollow 
promise at best and a siren lure to catastrophe at worst. Since Congress has not 
challenged executive branch power to control access and dissemination of national 
security information, just what constitutes an “authorized Member of Congress” is wholly 
at presidential discretion either before or after the fact of disclosure. In any particular 
case, the president or affected agency may conclude that no member of Congress has the 
requisite authorization to receive information that would aid Congress in its 
constitutionally mandated duties of oversight. 

Since classified information comes with numerous control caveats and 
dissemination limitations, it is insufficient to meet the floating standard of “authorized” 
that a Member of Congress receiving the disclosure merely have a security clearance. An 
agency may after the fact simply assert that the disclosure was unauthorized and retaliate 
against the whistleblower. Or, in more ominous fashion, the agency may threaten would- 
be whistleblowers, intimidating them into silence. Such intimidation frequently frustrates 
congressional efforts to get at the troth of executive branch misbehavior. 

This issue recently arose in respect to the National Security Agency. In a letter to 
a former NSA intelligence officer and whistleblower, Renee Seymour, Director of NSA 
Special Access Programs Central Office, wrote that “neither the staff nor the members of 
the HPSCI or SSCI are cleared to receive the information covered by the SAPs.” The 
letter contained an implicit threat of criminal prosecution if the former employee did not 
yield in his attempts to make disclosures to members of Congress. There is simply 
nothing to prevent agency determinations that disclosures will be or have been made to 
“unauthorized” members of Congress. In this regard, it would be well for the statute to 
clearly set out Congress’ constitutional power to receive information necessary to its 
oversight functions. It would also be wise if the statute contained a guarantee of 
immunity against criminal prosecution for the disclosing employee. Language in the 
stamte should direct that, “No covered employee under this provision shall be criminally 
charged or prosecuted for any disclosure, or attempted disclosure of covered information 
to a Member of Congress.” 
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Second, the Federal Circuit has had sole jurisdiction over whistleblower appeals, 
and it has been no friend to whistleblowers. The proposed legislation does not address 
this problem. As it is now, a single set of judges control a discrete area of law. The 
leavening effects of all-circuit review would surface continuities and disagreements in 
law across jurisdictions, providing a richer environment for law to move to agreement 
through the participation of many skilled judges. 

Third, our friends at the National Whistleblower Center rightly point out a 
problem with the proposed language concerning the state secrets privilege. The draft 
statute states that, “if the assertion of [the state secrets] privilege prevents the plaintiff 
from establishing an element in support of the plaintiffs claim, the court shall resolve the 
disputed issue of fact or law in favor of the plaintiff” This language does not seem to 
address those cases where the government moves for dismissal of the entire case based on 
the state secrets privilege. The government may seek dismissal of the action under the 
mosaic theory, as it did in Sibel Edmonds’ case and many other cases. As Mr. David 
Colapinto of the NWC puts it, “in other words, the language does not address how the 
government will likely attempt to use the privilege; the government will likely argue that 
the scope of the privilege is much broader than an element or elements of the plaintiffs 
claim. For example, what if the government argues dismissal is required to protect the 
revelation of state secrets privileged information that would be encon^assed by the 
government’s affirmative defense, or the plaintiffs rebuttal to the defense.” Therefore, 
one of two possible additions should be made to the proposed statute. The first is 
suggested by the NWC and the second by the NSWBC: 

1) “An executive branch agency may not move to dismiss a claim under this 
provision based on any assertion of privilege, but may request and obtain special 
procedures from the court in order to protect classified or secret information.” 

Or 

2) “If a court finds under this provision that a defendant agency’s assertion of 
privilege is properly raised, and that privilege would otherwise warrant dismissal 
of the action, then judgment shall be made in favor of the plaintiff.” 
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189 


Chairman Waxman. Thank you very much, Dr. Weaver. 

Mr. Schwellenbach. 

STATEMENT OF NICK SCHWELLENBACH 

Mr. Schwellenbach. Chairman Waxman, Ranking Member 
Davis and other members of the committee, thank you for inviting 
me to testify today in support of the Whistleblower Protection En- 
hancement Act of 2007. I am Nick Schwellenbach of the Project on 
Government Oversight, an independent non-profit that investigates 
and exposes corruption and other misconduct in order to achieve a 
more accountable Federal Government. 

POGO is also part of the Make it Safe Coalition, a coalition of 
groups that work with whistleblowers and seek to improve their 
protection from retaliation. I am also on the steering committee of 
openthegovernment.org, a bipartisan coalition of groups that seek 
to reduce excessive Government secrecy. I would like to thank 
Waxman, Platts and Shays for their leadership on this issue. 

I would also like to congratulate your committee’s efforts to put 
teeth into the Whistleblower Protection Act. These efforts lay the 
groundwork for effective Government accountability. This is an im- 
portant hearing and whistleblower protections need to be greatly 
improved if the executive branch, regardless of who is in the White 
House, is to be held accountable by the legislative, as our Nation’s 
founders intended. 

While whistleblower protections are commonly viewed as rights 
for Federal employees, they are more than that. Whistleblower pro- 
tections also protect Congress’s rights, the right to know the ac- 
tions of the Executive, to oversee implementation of law, and to ful- 
fill its constitutional obligations as a separate and co-equal branch 
of Government. 

The free flow of information from Government employees to Con- 
gress enables the Congress to fulfill its duty of overseeing the Exec- 
utive, as I stated before. But the Executive, as my colleague Bill 
Weaver has just mentioned, has been increasingly assertive in tell- 
ing Congress that it does not have the right to receive information, 
especially from disclosures made outside of official channels. 

In the realm of national security, the Executive has long argued 
that it has exclusive control over classified information and that its 
employees may not provide this information to Congress without 
approval. But the Executive has gone even further by advancing 
the constitutionally questionable unitary executive doctrine in a 
dangerously expansive and overreaching interpretation of executive 
privilege. 

In 2003, a highly publicized and troubling event concerned the 
silencing of Centers for Medicare and Medicaid Services’ chief actu- 
ary, Richard S. Foster, on the cost of the Medicare prescription 
drug plan. Foster was threatened with termination for speaking to 
Congress. Both the CRS and GAO issued legal opinions finding 
that the effort to silence Foster was an unlawful violation of the 
Lloyd LaFollette Act of 1912. In order to assert its unassailable 
right to oversee the Government, Congress has since 1988 ap- 
proved so-called anti-gag provisions and annual appropriations bills 
that prohibit managers from silencing whistleblowers. Recently, 
many air marshals at the Federal Air Marshal Service have told 
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us about a troubling trend of management retaliating against them 
for their communications with Congress. One air marshal, P. Jef- 
frey Black, made disclosures which sparked a major House Judici- 
ary Committee investigation last year. 

And another case, which we should all being paying attention to, 
occurred over 10 years ago. Richard Barlow, a Defense Department 
analyst, who was unraveling the AQConn network in the late 
1980’s, had a security clearance revoked for simply suggesting that 
Congress be informed that Pakistan was peddling nuclear wares 
across the globe. He was then fired. He did not go to Congress ini- 
tially, he just suggested the idea of doing so, because there was a 
law which made arms sales to nations that were engaged in nu- 
clear proliferation illegal. 

We are pleased that the legislation before you makes these agen- 
cy policies which silence employee communications with Congress 
illegal, but more should be done to ensure enforcement, which they 
have never been enforced, these anti-gag statutes. Passed in 1989, 
the Whistleblower Protection Act was intended to provide a mecha- 
nism for civil service employees to challenge retaliation and dis- 
close waste, fraud and abuse. But despite the rights the act pro- 
vides on paper, it has suffered from a series of crippling judicial 
rulings that are inconsistent with congressional intent and the 
clear language of the act. 

The Federal Circuit Court of Appeals currently is the only court 
that can hear an appeal from the Merit Systems Protection Board. 
And it is clear from the Federal Circuit’s hostile rulings and the 
2 to 177 track record against whistleblowers that it is time to end 
its monopoly on jurisdiction. 

More significantly, the act has failed because the agencies tasked 
with implementing the promise of whistleblower protections, the 
Office of Special Counsel and the MSPB, have been utter failures 
since their founding. We defer to our colleague, Tom Devine, from 
GAP, to speak more in-depth on this issue. 

This bill will undo the crippling judicial decisions, but it keeps 
jurisdiction in the Federal circuit’s hands. We also urge the com- 
mittee to provide judicial review by all circuits, thus ending the 
Federal circuit court’s decades-long monopoly and ensuring that 
vigorous judicial opinions are rendered from U.S. district courts na- 
tionwide. 

We are also pleased that your bill extends protections to TSA 
screeners, FBI and intelligence agency employees. These are true 
post-9/11 reforms, long overdue. Also overdue are whistleblower 
protections for Government contractor employees. Spending on 
Government contractors has doubled in recent years from $219 bil- 
lion in 2000 to roughly $382 billion in 2005. A recent New York 
Times article noted “Contractors Sit Next to Federal Contractors at 
Nearly Every Agency.” Far more people work under contracts than 
are directly employed by the Government. 

Also, we are pleased that the legislation provides for a GAO 
study on security clearance revocations, which are currently not 
covered by the Whistleblower Protection Act. With that, I would 
like to finish my testimony. Thanks. 

[The prepared statement of Mr. Schwellenbach follows:] 
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Chairman Waxman, Ranking Member Davis, and other members of the committee, thank you for 
inviting me to testify today in support of the “Whistleblower Protection Enhancement Act of 
2007.” I am Nick Schwellenbach with the Project On Government Oversight (POGO), an 
independent nonprofit that investigates and exposes corruption and other misconduct in order to 
achieve a more accountable federal government. I am also on the steering committee of 
OpenTheGovemment.org, a bi-partisan coalition of organizations that seeks to reduce excessive 
government secrecy and supports whistleblower protections. 

During POGO’s 25-year history, we have worked with whistleblowers and government officials 
to shed light on government activities and systemic problems that harm the public. During that 
period, wc estimate that the organization’s work with whistleblowers has resulted in $80 billion 
in savings to the taxpayer. 

In recent years, our organization's accomplishments include improving security standards at the 
nation’s nuclear facilities, strengthening protections against government contractor waste and 
fraud, preventing cases of excessive government secrecy, recovering millions of dollars in 
unpaid fees for drilling on federal land, and helping to eliminate wasteful spending. Without 
exception, our organization's accomplishments would not have been possible without the 
assistance and expert guidance of government insiders and whistleblowers. 

First, I would like to congratulate the committee’s bi-partisan efforts to put teeth into the 
Whistleblower Protection Act (WPA). Your efforts are an inspiration to all of Congress and are 
laying the groundwork for effective government accountability. This is an important hearing, 
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and whistleblower protections need to be greatly improved if the Executive Branch — regardless 
of who is in the White House — is to be held accountable by the Legislative Branch, as our 
nation's founders intended. 

While whistleblower protections are commonly viewed as rights for federal employees, they are 
more than that. Whistleblower protections also protect Congress’ rights — the right to know the 
actions of the Executive Branch, to oversee implementation of law, and to fulfill its 
constitutional obligations as a separate and co-equal branch of government. 

Since 9/1 1, many Americans have recognized that whistleblowers are crucial to our nation's 
security, safety, and success. Meanwhile, the number of government employees raising concerns 
and seeking protection from retaliation by their bosses has dramatically increased. 

According to a 2004 study by the Government Accountability Office (GAO), civilian 
whistleblowers have come forward in greater numbers since 9/1 1 - almost 50% more have 
sought protection annually from one key whistleblower protection agency, the U.S. Office of 
Special Counsel (OSC). According to that report, “officials stated that the large increase was 
prompted, in part, by the terrorist events of September 1 1, 2001, after which the agency received 
more cases involving allegations of substantial and speeific dangers to public health and safety 
and national security concerns.”' 

These brave, conscientious federal employees mistakenly believed that a safe harbor existed for 
them and that the issues they raised would be addressed. 

Under Assault; Communication with Congress 

The free flow of information from government employees to Congress enables the Congress to 
fulfill its duty of overseeing the Executive Branch. Congress' right to information from the 
Executive Branch is recognized as “clear and unassailable”^: The Supreme Court has called that 
right “inherent” in legislative oversight or investigations and “essential” to Congress’ function as 
a legislative body.^ 

In fact, Congress has a long history of successfully rooting out waste, fraud, and abuse in the 
Executive Branch by receiving whistleblower disclosures. But the Executive Branch has been 
increasingly aggressive in asserting that Congress does not have the right to receive information, 

' GAO, “U.S. OSC: Strategy for Reducing Persistent Backlog of Cases Should be Provided to Congress,” March 
2004. http://ww'w.gao. gov/new. jiems/d0436. pdf 
Retrieved April 27, 2005. 

" CRS, Memorandum, “Agency Prohibiting a Federal Officer from Providing Accurate Cost Information to the 
United Slates Congress,” April 26, 2004. 
http://ww\\'.poao.or K /m/ep/wb r 2005/Ap p endixD. pdf 

^ CRS, Memorandum, “Agency Prohibiting a Federal Officer from Providing Accurate Cost Information to the 

United States Congress,” April 26, 2004. 

hitp://w’ww.po»o.org/m,-''gp/w'br2005/AppendixD.pdf 
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particularly disclosures made outside of official channels. Hundreds of years of experience have 
shown that government agencies seek to hide rather than address their shortcomings. 

Particularly in the realm of national security, the Executive Branch has argued that it has 
exclusive control over classified information and that its employees may not provide this 
information to Congress without approval. For example, the Clinton-era Office of Legal 
Counsel in the Justice Department maintained that a Senate bill to give intelligence community 
whistleblowers the right to directly disclose wrongdoing to Congress was “unconstitutional 
because it would deprive the President of the opportunity to determine how, when, and under 
what circumstances certain classified information should be disclosed to Members of 
Congress — no matter how such a disclosure might affect his ability to perform his 
constitutionally assigned duties. 

Recently, however, the Executive has gone even further by advancing the constitutionally 
questionable unitary executive doctrine. This doctrine argues for aggressive Executive 
interpretation of what the law is and for sole Executive authority over many areas where 
Congress also shares constitutional responsibility. The Executive has also articulated a 
dangerously expansive and overreaching interpretation of executive privilege, a doctrine which 
the Executive Branch invokes to resist Congressional requests for documents. Although the 
Bush Administration has been the first to explicitly cite the unitary executive doctrine by name — 
which it has done dozens of times in signing statements and other documents — it has only 
expanded on a trend that was greatly advanced by prior Administrations. As former Bush 
Administration official James F. Blumstein wrote in a Duke Law Review article, the Clinton 
administration accepted and perfected “the Unitarian premises of the Reagan and Bush 
Administrations,”^ 

The Constitutional basis for Congress’ authority to access Executive Branch information is 
rooted explicitly and implicitly in Article 1 provisions, which grant to Congress: the power of the 
purse; the power to organize the Executive Branch; the power to make all laws for “carrying into 
Execution” Congress’ own enumerated powers as well as those of the Executive; the power to 
confirm officers of the United States; the power of investigation and inquiry; and the 
impeachment and removal power. There are numerous laws Congress has passed and the 
President has signed which only augment Congress’ authority to receive and request information 
from the Executive Branch. 

In 2003 and 2004, a highly publicized and troubling event concerned the silencing of the Centers 
for Medicare and Medicaid Services Chief Actuary Richard S, Fo.stcr on the cost of the Medicare 
prescription drug plan. According to the GAO, Thomas A. Scully, the former Administrator of 
the Centers for Medicare and Medicaid Services, threatened “to terminate his [Foster's] 


' Deputy Assistant Attorney General Randolph Moss. “WTiistleblpwer Protections for Classified Information.” 
Written Statement Before the U.S. House of Representatives Permanent Select Committee on Intelligence, May 20, 
1998. Available at: http./Avvvw. usdoi.gov/olc/whistJe ho us etesiimo nv olc.htm . Retrieved January 15, 2007. 

^ James F. Blumstein. '‘Regulatory Review by the Executive Oflice of the President; An Overview and Policy 
Analysis of Current Issues.” Duke Law Journal Voi. 51, No. 851. December, 2001 . pg. 87*1. 
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employment if Mr. Foster provided various cost estimates of the then-pending prescription drug 
legislation to members of Congress and their staff.” Both the Congressional Research Service 
(CRS) and the GAO issued legal opinions finding that the effort to silence Foster was an 
unlawful violation of the Lloyd-La Follette Act of 1912, which was passed by Congress in 
response to executive order "gag rules" from Presidents Theodore Roosevelt and Floward Taft.^ 

A May 2004 memo by Justice Department Office of Legal Counsel (OLC) defends the attempt to 
muzzle Foster arguing that virtually all information could be withheld from Congress based on 
executive privilege and the unitary executive. The OLC made this argument without any 
authoritative legal citations. The latest version of the Congressional Oversight Manual, produced 
by several CRS experts, states that: 

In OLC’s view, under the precepts of executive privilege and the unitary 
executive. Congress may not bypass the procedures the President establishes to authorize 
disclosure to Congress of classified, privileged, or even non-privileged information by 
vesting lower-level officers or employees with a right to disclose such information 
without presidential authorization. Thus, OLC has declared that, “right of disclosure” 
statutes “unconstitutionally limit the ability of the President and his appointees to 
supervise and control the work of subordinate officers and employees of the Executive 
Branch.”^ 

Increasingly in this Administration, secrecy has been used to prevent Congress from keeping the 
Executive accountable. According to a New York Times articles: 

In Congress, where objections to secrecy usually come from the party opposed to 
the president, the complaints are bipartisan. Senator Patrick J. Leahy, the Vermont 
Democrat first elected in 1974, said, ’’Since I've been here, I have never known an 
administration that is more difficult to get information from.” Senator Charles E. 

Qrassley, Republican of Iowa, said things were getting worse, and “it seems like 
in the last month or two I've been running into more and more stonewalls.”* 

In order to assert its unassailable right to oversee the government. Congress has, since 1988, 
approved provisions in armual appropriations bills that prohibit managers from silencing 
government whistleblowers. Known as “anti-gag statutes,” the provisions prohibit government 
agencies from spending funds to prevent employees from public communication, including with 


‘ GAO, “Department of Health and Human Services - Chief Actuary’s Communications with Congress B-3029 1 1 ,” 
September 7, 2004. hnp://www.gao.gov/decisions/appro/30291 l.htm 

Retrieved October 6, 2004; and CRS, “Memorandum: Agency Prohibiting a Federal Officer from Providing 
Accurate Cost infonnation to the United States Congress,” April 26, 2004. 

’ Frederick M. Kaiser, Waiter J. Oleszek, Morton Rosenberg and Todd B. Tatelman. Congressional Oversight 
Manual. CRS. January 3, 2007: pg. 45. Available at: http://www.fas.org/sgp/crs.tmisc/RL30240.pdf . 

® Adam Clymer. “Government Openness at Issue As Bush Holds On to Records,” New York Times. January 3, 2003. 
Available at; http://foi .mi ssouri.edu/bushinfopolicies/gQvtopeuness.html Retrieved January 11, 2007. 
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Congress. For example, agencies are not allowed to spend funds to force employees to sign 
nondisclosure agreements, unless those agreements include information on employee free speech 
rights. These free speech rights are protected under both the WPA and the Lloyd-La Follette Act. 
But these protections have not gone far enough. 

Despite the clarity of the WPA and Lloyd-La Follette and the courts' interpretation of 
congressional powers, several extraordinary abuses have taken place in recent years. One 
example concerned the Office of Management and Budget’s (OMB) response to an investigation 
by Senator Grassley into a Department of Energy program to compensate nuclear workers who 
became ill as a result of the production and testing of nuclear weapons. According to A1 Kamen's 
February 6, 2004, "In the Loop" column in The Washington Post, Beverly Cook, an assistant 
secretary in the Department, issued an email to employees that stated: 

“No information is to be given to OMB, the press or to congressional offices without my direct 
approval regardless of the subject matter.”’ (emphasis added) 

This email violated the free speech rights of government employees to communicate with 
Congress and the public. Unfortunately, the "anti-gag statute" is subject to annual approval by 
the Congress. Whistleblower advocates have warned that the statute's year-to-year existence 
makes the protections it provides fleeting. Nor has this statute ever been enforced. 

Recently, many air marshals at the Federal Air .Marshal Service have told us about a troubling 
trend of management retaliating against them for their communication with Congress. One air 
marshal, P, Jeffrey Black, made disclosures which sparked a major House Judiciary Committee 
investigation last year. 

We are, however, pleased that the legislation before you permanently makes agency policies to 
silence employee communication with Congress illegal. But more should be done to ensure 
enforcement. 

Retaliation Against Whistleblowers: Limited Recourse 

One person challenging the bureaucracy of an entire government agency is a David-versus- 
Goliath struggle. In terms of raw power, the agency holds all the cards. Time and again, 
employers have abused this power to silence whistleblowers. 

Over the years. Congress has authorized, in a piecemeal fashion, a variety of whistleblower 
“protection” programs throughout the federal government including for national and homeland 
security employees. How'ever, many of these provisions only authorize investigations to 
determine w'hether a whistleblower’s allegations are true or not. They do not create sustainable 
mechanisms for overturning retaliation against whistleblowers or for disciplining managers who 
have sought to silence trath-tellers. The clear message sent to government employees is that 


A1 Kamen, “Buck Slips,” Washington Post. February 6, 2004. p A23- 
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wrongdoers in positions of power are unassailable and whistleblowing is quixotic at best. 


This view was confirmed in a 1993 study by the federal MSPB, the government agency which 
hears WPA (WPA) claims. That study was the most recent by the agency to assess what 
motivates employees to blow the whistle. In response to the question about “why observers 
chose not to report illegal or wasteful activities,” three of the top four reasons concerned fear of 
retaliation. 



In more recent studies, the MSPB has found that retaliation again.st federal employees has 
remained a significant problem. In the Board’s most recent survey in 2000, seven percent (or one 
out of 14) of all federal employees responded that they had been retaliated against in the previous 
two years for “Making a disclosure concerning health and safety dangers, unlawful behavior, 
and/or fraud, waste, and abuse.” According to the survey, retaliation rates quickly escalate when 
formal disclosures are made, fully 44% of survey respondents who made a formal disclosure 
experienced retaliation, compared to just 4% that had not made a formal disclosure." 

The recourse for whistleblowers experiencing retaliation is severely limited. For example, many 
of the investigations authorized by Congress are conducted by the agency under investigation, 
which institutionally has little incentive to acknowledge whistleblower complaints. Inspectors 
General (IG) within each agency are most often called upon to conduct these investigations. The 
Art of Anonymous Activism, a how-to book for whistleblowers, outlines the shortcomings of IGs: 

“While the IG touts itself as independent, that is not really the case. At small agencies, the 
agency head appoints the IG. For larger agencies, the IG is nominated by the President and 

MSPB Report, ’'W^iistieblowing in the Federal Government: An L'pdate," October 1993. 

' ' MSPB Repon, "The Federal Workforce for the 21st Century: Results of the Merit Principles Survey 2000," 
September 2003. 
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confirmed by the Senate. The IG reports to the head of the agency and serves at the pleasure of 
the President. In other words, if an IG is upsetting the Administration’s apple cart, he or she can 
be instantly removed. 

“The IG’s performance appraisal comes from the agency head, who also controls issuance of 
awards and financial bonuses to the IG. As a consequence, many IG offices are quite political in 
the selection of cases for investigation and the maimer in which its findings are cast.” ^ 

In addition, it is not unusual for the employee who has reported misconduct to be exposed and to 
even become the target of an investigation conducted by an IG or other agency official. In some 
cases, management starts an investigation in order to discredit and harass employees who are 
deemed troublesome. 

More importantly, such investigations fail to provide whistleblowers with a hearing by a truly 
independent court or administrative body that can hold agencies accountable for retaliation. Time 
and again, whistleblower attorneys and advocates have found that verifying a whistleblower’s 
allegations is not enough: Managers who retaliate against whistleblowers may continue to do so 
unless ordered to stop. 

Broken: The WPA 

Originally passed in 1 989, the WPA (WPA) was intended to provide a mechanism for civil 
service employees to challenge retaliation and disclose W'aste, fraud, and abuse. The WPA, 
unlike many other whistleblower provisions, allows employees to seek intervention by an outside 
independent agency, the OSC; access to an administrative legal proceeding to hear their case at 
the MSPB; and, ultimately, access to a court to hear appeals of the case. 

Despite the rights the Act provides on paper, it has suffered from a series of crippling judicial 
rulings that are inconsistent with Congressional intent and the clear language of the Act. The 
Federal Circuit Court of Appeals currently is the only court that can hear an appeal from MSPB. 
Yet, the Court’s rulings have rendered the Act useless, producing a dismal record of failure for 
whistleblowers and making the law a black hole. 

The Federal Circuit's stranglehold on WPA cases is inconsistent with all circuits review afforded 
under other federal whistleblower protection statutes, such as the Sarbanes-Oxley law which 
covers employees at publicly-traded companies. It is also inconsistent with the normal appellate 
option available to employees alleging other forms of discrimination. Research by the 
Government Accountability Project documents that only two whi.stleblower cases have prevailed 
on the merits before this court since 1994. compared to 177 cases that have lost. 

Congress has revisited hostile Federal Circuit rulings three times. As Senator Charles Grassley 
(R-1 A), one of the deans of whi.stleblower protection in Congress, has said: “This is also three 


The An of Anonymous Activism, published by the Government Accountability Project, Public Employees for 
Environmental Responsibility, and Project On Government Oversight, 2002. p, 20. 
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strikes for the Federal Circuit's monopoly authority to interpret, and repeatedly veto, this law. It 
is time to end the broken record syndrome.”’’ 

More significantly, the Act has failed because the agencies tasked with implementing the 
promise of whistleblower protections - the OSC and the MSPB - have been utter failures since 
their founding. Although periodically a whistleblower has been helped and supported by the 
system, the overwhelming majority of whistleblowers have not been. 

In recent years, the head of the OSC himself has come under increasing scrutiny for allegedly 
retaliating against whistleblowers inside the agency and violating a host of prohibited personnel 
practices which he is tasked with enforcing. The Office of Personnel Management (0PM) 
Inspector General is currently investigating these allegations. However, political appointees at 
the OSC have repeatedly attempted to intimidate witnesses and interfere with the independence 
of the 0PM investigation. I have here a letter from our attorney, Debra Katz, as well as emails 
from OSC managers to its staff, both of which I ask to be introduced into the record. Katz 
represents POGO, GAP, other groups, and OSC employees in a complaint which has been filed 
with the President’s Council on Integrity and Efficiency. 

The administrative legal proceedings of the MSPB have simply not provided whistleblowers a 
fair chance to challenge unethical retaliation. We defer to our colleague Tom Devine from GAP 
to speak more in depth on this issue. 

The bill will also undo the crippling judicial decisions and provide for judicial review by all 
circuits, thus ending the Federal Circuit Court's decades-long monopoly and ensuring that 
vigorous judicial opinions are rendered from U.S. District Court.s nationwide. We’re also are 
pleased that the legislation takes some steps toward addressing the myriad problems underlying 
MSPB’s and OSC’s failure. We look forward to further documenting and understanding these 
problems and working with the Committee on the reauthorization for both agencies which is due 
this year. 

Separate But Unequal: FBI Whistleblowers 

Since the creation of whistleblower protections in the 1978 Civil Service Reform Act, the 
Federal Bureau of Investigation (FBI) has operated under a situation which can only be called 
separate and unequal. The Bureau persuaded Congress to exempt it from protections extended to 
all other civil service employees. However, Congress did require the Attorney General "to 
prescribe regulations to ensure that such [whistleblower] reprisal not be taken,” and required the 
President of the United States to enforce those regulations.'"’ Congress also mandated that FBI 
whistleblower protections be "consistent with the applicable provisions of the WPA.” 


“Senators Try to Curb Federal Circuit,” Legal Times, September 3, 200 1 , p. 6. 

28 C.F.R §27 Regulations for Whistleblower Protection for FB! Employees, 
http ://www’. fas.org/sgp/news/ 1999/1 1/fbiwhist.litmI 
Retrieved April 27, 2005. 

Title 5 U.S. Code Section 2303, “Prohibited Personnel Practicc.s in the Federal Bureau of Investigation.” 
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The FBI managed to disregard Congress' order until 1997. In April 1997, because of the highly- 
publicized ease of FBI crime-lab whistleblower Dr. Frederic Whitehurst, President Bill Clinton 
issued a "Memorandum for the Attorney General" which directed that the Attorney General 
"establish appropriate processes" to implement the WPA for FBI employees.’^ 

However, the regulations, which were finalized in 1999, failed to meet the standards provided 
under the WPA. While FBI whistleblowers were afforded the right to have their alleged reprisals 
investigated by the FBI Office of Profes-sional Responsibility and to appeal their reprisal cases to 
the Deputy Attorney General, other significant rights were left out.'’ FBI whistleblowers were 
not given the right other civil service employees have for an independent third party such as the 
MSPB or the courts to hear and adjudicate their appeal, or even for the OSC to investigate and 
prosecute. They also were not afforded the right to have their cases investigated by the 
Department of Justice's Inspector General (DOJ IG), unless the Deputy Attorney General or 
Attorney General approved.'* 

Left Behind; Intelligence Agencies 

Employees working at intelligence agencies have been excluded from protections under the 
WPA, including “the Central Intelligence Agency, Defense Intelligence Agency, National 
Security Agency, and certain other intelligence agencies excluded by the President.”'^ 

Through the Intelligence Community WPA of 1998, Congress asserted that it had the right to 
receive classified information from whistleblowers working for intelligence agencies in the case 
of “serious or flagrant” problems. However, Congress failed to provide legal protections for the 
whistleblower. In 2006, Acting Defense Department Inspector General Thomas Gimble called 
the Intelligence Community WPA a “misnomer” in testimony before this Committee’s National 
Security Subcommittee. The Act basically only allows an Inspector General to investigate 
whistleblower retaliation. This option was already available prior to the Act and, as a result, the 
protections are an empty promise at best. 


Testimony of Stephen M. Kohn, attorney for Dr. Frederick Whitehurst before the Senate Judiciary Committee, 
May 12, 1997. http://www.globalsecurity,org/security/library/congress-'1997_h/h970513w.htm 
Retrieved April 26, 2005. 

’’ 28 C.F.R §27 Regulations for Whistleblower Protection for FBI Employees. 
http://www.fas.0rg/sgp/news/1999/l 1/fbiwhist.html 
Retrieved April 27, 2005. 

'* Department of Ju.stice Inspector General Special Report, “A Review of the FBI’s Response to John Roberts’ 
Statements on 60 Minutes February- 2003. http;//wwvv.usdoj.gov/oig/special/0302/index.htm 
Retrieved October 1, 2004. 

OSC, “The Role of the IJ.S. OSC,’’ http:, Vwww.osc.gov/documents/pubs/oscrole.pdf 
Retrieved April 27, 2005. 
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This bill now before you would create a legal remedy for intelligence community whistleblowers 
for the first time. 


Left Behind; Baggage Screeners 

Also denied protections are the 45,000 Transportation Security Administration (TSA) airport 
baggage screeners, comprising one-fourth of the Department of Homeland Security's total 
personnel. Post-9/1 1, the public and Congress were justifiably concerned about the quality of our 
baggage screening process. When TSA was moved into the Department of Homeland Security, 
leaders in Congress believed that the screeners it employs would receive protections under the 
WPA.^" 

However, due to an unforeseen loophole, the full promise of these protections has not yet been 
met. Prior to moving into the Department of Homeland Security, TSA reached an agreement that 
allows for an independent investigation and report of findings to be conducted by the OSC.^* 

This agreement allows the OSC to make non-binding recommendations to the TSA for ending 
retaliation. This agreement is hollow. Unlike under the WPA, neither the OSC nor the screeners 
are able to go to the MSPB or the court to have the investigative findings enforced. 

On May 6, 2004, the OSC urged the MSPB to extend WPA protections to airport screeners, 
arguing that the 2002 Homeland Security Act was the controlling legal authority rather than the 
2001 law creating the Transportation Security Administration. Special Counsel Scott Bloch 
stated: “When Congress created the Department of Homeland Security, they made it clear that 
whistleblower protection is an integral part of protecting homeland security. Providing full 
whistleblower protections to screeners will help ensure that Congress’s goals in establishing 
DHS are realized.”^^ The Board disagreed in an August 2004 ruling, saying that “Board 
jurisdiction over Screeners... is not found in the HSA (Homeland Security Act].”^^ As a result, 


Jason Peckenpaugh, “Homeland Security employees will retain whistleblower rights,” Govexec.com, November 

20 , 2002 . 

http://www.govexec.eom/dailyfed/n02/l I2002pi.htm 
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Retrieved April 27, 2005. 
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Security Administration Screeners,” May 24, 2004. 
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only Congress can take action to extend to screeners the same protections that all other 
Department of Homeland Security employees enjoy. 

Your bill extends protections to TSA screeners, FBI, and intelligence agency employees — true 
post-9/ 11 reforms long overdue. 

Left Behind: Government Contractor Employees 

Spending on government contractors has doubled in recent years, going from $2 1 9 billion in 
2000 to roughly $382 billion in 2005.^^* A recent New York Times article noted: “They 
[contractors] sit next to federal employees at nearly every agency; far more people work under 
contracts than are directly employed by the government,”^' In Iraq, Katrina-devastated 
communities, and on the U.S. borders, contractors have become an extension of the 
government’s reach and power. 

Yet, the activities of these contractors are largely shielded from public scrutiny because citizens 
and journalists are deprived of the ability to use the Freedom of Information Act to learn more 
about the activities these companies conduct under the auspices of the government. In fact, 
citizens are largely unable to determine who the contractors hire as subcontractors and for what 
prices. A variety of scandals have raised important questions for the Congress and the public 
about the accountability frameworks which protect the taxpayer from contractor profiteering and 
other illegal or unethical activities. Contractor scandals have plagued almost every major front of 
government spending - from the Abu Ghraib prison scandaF^, to the bribing of Representative 
Randall “Duke” Cunningham by defense contractor MZ.M^’, to the numerous cases of contractor 
overcharging on Katrina reconstruction projects. Many of these scandals likely would not have 
come to light without the courageous efforts of conscientious individuals who stepped forward. 

As these experiences have shown, government contractors have a significant capacity to impact 
U.S. national and homeland security. Providing contractor employees with whistleblower rights 
makes sense and will ensure that they have some tools to challenge intimidation and harassment. 
POGO is extremely pleased to note that the legislation provides the first meaningful 
whistleblower protections to employees of government contractors. 

National Security Clearance Retaliation 

Revocation of an employee’s national security clearance has become the weapon of choice for 
those managers who retaliate. An employee whose security clearance is yanked can be fired 


Federal Procurement Data System “Trending Analysis Report Since Fiscal Year 2000“ 
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without recourse. The 2002 story of whistleblower Linda Lewis illustrates how unaccountable 
and unfair the process for addressing security clearance retaliation has become. According to the 
Government Accountability Project: 

Lewis is not allowed to appear before the judges who will make a decision on her 
clearance. A single USDA official will decide how much, if any, of her defense is to be 
allowed into the official record for review by the unidentified judges. Rounding out this 
Kafkaesque scenario, Lewis is required to present her defense in writing before she learns 
the details of the charges - if they are ever revealed to her.^* 

The Department of Defense Inspector General deserves credit for a new initiative launched in 
January of 2005 that recognizes the problem of national security clearance retaliation. The 
initiative allows the IG to investigate this kind of retaliation and make recommendations to the 
Department of Defense Secretary. 

We are pleased that this legislation directs the GAO to conduct a study on revocation of security 
clearances. 

Executive Weapon Against Accountability: The State Secrets Privilege 

An area of particular concern that this bill addresses is the increased unqualified and unchecked 
use of the state secrets privilege in cases involving whistleblowers. The state secrets privilege 
may be invoked by the Executive Branch in legal proceedings to assert that information must be 
protected for national security reasons. Courts have been overly deferential to the Executive 
Branch in matters of national security and when the Executive asserts state secrets, cases are 
almost always immediately shut down. It is a de facto "get of jail free" card. Fortunately, the 
abuse of the state secrets privilege to hide government wrongdoing is beginning to receive more 
critical attention. 

Congress’ own separation of powers expert at the Law Library of Congress, Louis Fisher, 
recently published a book on the subject and on the precedent-setting U.S. v. Reynolds case.^** Fie 
explains that, in 1953, the Supreme Coun upheld the right of the government to withhold from 
three widows the accident report about a B-29 crash that killed their husbands. The government 
claimed there was secret information in the report and the Court, without reviewing it, agreed it 


Martin Edwin Andersen, “Rally for USDA National Security Whi.stlebiower Linda Lewis,” Government 
Accountability Project, June 1 8, 2002. http://www.whistleblower.org/article. php?did"-207&scid--80 
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should be withheld. Fifty years later the report surfaced on a website — it had no secret 
information. 

In addition, several national security whistleblowers whose cases have been publicized in recent 
years — notably that of former FBI translator and National Security Whistleblowers Coalition 
founder Sibel Edmonds — were essentially stymied by the government's invocation of the state 
secrets privilege. 

Though there are some difficulties in quantifying use of the state secrets privilege, the most 
thorough count was made last year by University of Texas-E! Paso government professor and 
National Security Whistleblower Coalition senior advisor William Weaver and Reporters 
Committee for Freedom of the Press legal fellow Susan Burgess. 

According to their analysis last year, in the half-century since Reynolds, the state secrets 
privilege has been successfully asserted by the executive branch 67 times, with some 1 5 
additional assertions by the present administration currently under court review. Only in 1 5 of 
those cases did federal courts insist upon in camera inspection (where the judge reviews the 
documents in question in his private quaners) of the underlying documents which the executive 
claimed were state secrets. Before 2006, the courts rejected the government's assertion only four 
times, and those rejections were based on procedural grounds rather than a substantive review of 
the Executive's claim. Twice last year, federal courts rejected the government's assertion based 
on a substantive analysis. 

Even Wake Forest University Law Professor Robert M. Chesney, who disputes the claim that use 
of the state secrets privilege is increasing, concludes that reforms to how courts deal with 
assertions of the privilege may be appropriate, particularly “where the legality of government 
conduct is itself in issue”^ ‘-exactly the kind of cases whistleblowers, such as Sibel Edmonds, 
bring to court. 

Louis Fisher cites John Flenry Wigmore, who, in his classic 1940 treatise on evidence, 
recognized that a state secrets privilege exists. However, when Wigmore asked who should 
determine the necessity for secrecy - the executive or the judiciary - he concluded it must be the 
court: 


Shall every subordinate in the department have access to the secret, and not the presiding 
officer of justice? Cannot the constitutionally coordinate body of government share the 
confidence? . . . The truth cannot be escaped that a Court which abdicates its inherent 
function of determining the facts upon which ihe admissibility of evidence depends will 
furnish to bureaucratic officials too ample opportunities for abusing the privilege . . . 
Both principle and policy demand that the determination of the privilege shall be for the 
Court.’^ 


Robert M. Chesney. “State Secrets and the Limits oLNationa! Security Litigation." George Washington Law 
Review. 2007. htTD:/,'' papc rs.ssrn.com /so i3/Da pers.cf m?abstra ct id-94667 6 . 

John Henry Wdgnjore, Treatise on ihe Anglo-American System of Evidence in Trials at Common Law. 1 940. 
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There are tools courts can utilize to independently review Executive Branch assertions of state 
secrets. Meredith Fuchs, the National Security Archive's General Counsel, has suggested 
several, including utilizing the so-called "Vaughn Index," in camera inspections of documents by 
the judge, and the use of a "Special Master"— someone skilled in classification of national security 
documents. 

In Vaughn v. Rosen, according to Fuchs, the Vaughn court required the government to detail its 
secrecy claims by requiring it to: 1) submit a “relatively detailed analysis” of the material 
withheld; 2) that the analysis be provided “in manageable segments”; and 3) that the analysis 
include “an indexing system [that] would subdivide the document under consideration into 
manageable parts cross-referenced to the relevant portion of the Government's justification.” 

Fuchs wrote that “These measures would, in the court's view, ensure 'adequate adversary testing' 
by providing opposing counsel access to the information included in the agency's detailed and 
indexed justification and by in camera inspection, guided by the detailed affidavit and using 
special masters appointed by the court whenever the burden proved to be especially onerous.”^^ 

The bill's language, which requires a ruling in favor of the employee when the state secrets 
privilege is invoked and an employee's concerns have been substantiated by an agency’s 
Inspector General, is a positive step. But it should not prevent courts from seeking to 
independently review the assertion of state secrets. The reality is that, despite the high quality 
work by many Offices of Inspector General, the integrity of OIG investigations are sometimes 
compromised. A case in point: The scandalous reign of NASA IG Robert Cobb. Among 
numerous improprieties. Department of Housing and Urban Development investigators found 
that: 


...Cobb lunched, drank, played golf and traveled with former NASA Administrator Sean 
O’Keefe, another White House appointee. E-mails from Cobb showed he frequently 
consulted with top NASA officials on investigations, raising questions about his 
independence. 

...HUD investigators heard testimony from other witnesses that suggested O'Keefe's and 
Cobb's association went beyond the traditional arm's-length relationship between agency 
heads and inspectors general. E-mail traffic between Cobb, O'Keefe and former NASA 
General Counsel Paul Pastorek indicated Cobb consulted with them on audits and 
investigations.^'' 


” Meredith Fuchs. “Judging Seciecs: The Role Courts Should Play in Preventing Unnecessary Secrecy.” 
Administrative Lctw Review. Vo], 58. No. 1. Winter 2006. 

Michael Cabbage. “Complainls fuel probe of NASA inspector.” Orlando Sentinel. November 20, 2006. 
hUp://www.mercurvne\vs.com/nild/mcrcurvne>vs/nevvs/'Dolitics/16057238.htn' i 
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An executive branch agency should not be able to dismiss a claim in one step based on any 
assertion of privilege, but should request and obtain special procedures from the court in order to 
protect classified or secret information. 

State secrets privilege abuses add to the list of tools the Executive Branch has at its disposal for 
silencing whistleblowers and avoiding accountability. This too! cannot be a blank check. 
Congress and the Courts have a responsibility to ensure that it is not. 

Chairman Waxman, Ranking Member Davis and members of the Committee, thank you for the 
opportunity to present POGO’s views on the legislation before you. This legislation is 
revolutionary step forward for the rights of government and contractor truth tellers and for 
Congress. 
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Chairman Waxman. Thanks for your testimony. 
Mr. Devine. 


STATEMENT OF THOMAS DEVINE 

Mr. Devine. Thank you for inviting this testimony, Mr. Chair- 
man. 

This committee is close to approving a global gold standard for 
public employee freedom of expression and a breakthrough for Gov- 
ernment accountability. Quick passage also will be a signal that 
new congressional leadership is serious about two basic commit- 
ments to taxpayers: oversight that ends a pattern of secret Govern- 
ment and structural reform to help challenge a culture of corrup- 
tion. 

Over the last 30 years, the Government Accountability Project 
has formally or informally helped over 4,000 whistleblowers to com- 
mit the truth and survive professionally while making a difference. 
This testimony shares and is illustrated by painful lessons we have 
learned from their experience. We couldn’t avoid getting practical 
insights into which whistleblower systems are genuine reforms that 
work in practice and which are illusory. 

Along with POGO, GAP is a founding member of the Make it 
Safe Coalition, a non-partisan network of organizations that spe- 
cialize in homeland security, medical care, natural disasters, sci- 
entific freedom, consumer hazards, corruption and Government 
contracting and procurement. At the beginning of this month, we 
held a day-long summit on whistleblower rates, and this testimony 
seeks to reflect the across the board consensus that we achieved 
there. 

There can be no credible debate about how much this law mat- 
ters. Whistleblowers risk their professional survival to challenge 
abuses of power that betray the public trust. It is freedom of speech 
when it matters, unlike the freedom to yell at a referee in a sports 
stadium or engage in political satire in late night television. Whis- 
tleblowers risk everything to defend the public against abuses of 
power. They represent the human factor that is the Achilles heel 
of bureaucratic corruption. They are the lifeblood for any credible 
anti-corruption campaign which will degenerate into empty, lifeless 
magnets for cynicism without safe channels to protect those who 
bear witness. That is the prerequisite for a meaningful congres- 
sional oversight, as demonstrated by this committee’s January 
hearings on climate change censorship. 

Creating safe channels for whistleblowers will determine wheth- 
er Congress learns about only the tips or uncovers the icebergs in 
nearly ever major investigation of the next 2 years. Let me give 
you just a few examples on this. 

That FDA scientist. Dr. David Graham, successfully exposed the 
dangers from painkillers, like Vioxx, which caused over 50,000 un- 
necessary fatal heart attacks in our country. The drug was re- 
moved. Climate change whistleblowers like Rick Piltz, exposed how 
oil industry lobbyists were hired by the White House to rewrite the 
research conclusions of America’s top scientists. Gary Aguirre ex- 
posed the Securities and Exchange cover-ups of vulnerability to 
massive corruption in hedge funds that could threaten a new wave 
of Enron type scandals. Frank Terreri from the Air Marshal Serv- 
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ice exposed and successfully challenged keystone bureaucratic prac- 
tices that repeatedly blew the cover of the air marshals we depend 
on to stop the next skyjacking. Air Marshal Robert MacLean’s pub- 
lic protest stopped the Transportation Security Administration 
from pulling all marshals from sensitive flights when they had 
blown their money on pork barrel projects, and so they couldn’t af- 
ford it any more. 

Mr. Richard Conrad has exposed uncontrolled maintenance and 
repairs on F18s out at the North Island Naval Aviation Depot near 
San Diego. That could explain why those planes keep crashing. 
Whistleblowers don’t give up, either. Former FAA manager Gabe 
Bruno is still challenging that agency’s failure to honestly test 
more than 1,000 mechanics for commercial and civilian aircraft 
who had received fraudulent certifications. 

There also shouldn’t be any questions this bill is long overdue. 
Our easiest consensus is the Whistleblower Protection Act has be- 
come a disastrous trap which creates far more reprisal victims than 
it helps. And it has become would-be whistleblowers’ best reason to 
look the other way or become silent observers. Your legislation 
deals with both of the causes for that disappointing result after a 
three-time unanimous mandate from Congress for the opposite. 
One is structural loopholes in the law, and the other is a system 
of due process, which doesn’t have any enforcement teeth. You di- 
rectly address both of those problems. 

Mr. Chairman, I would be glad to go into a number of examples 
of why the current system has failed, and particularly the Federal 
Circuit Court of Appeals which has been the Achilles heel of the 
law for all three passages. In fact, there shouldn’t be any delusion, 
unless we restore normal appellate review. Three will not be the 
charm for the Whistleblower Protection Act, and this committee 
will be reconvening in about 5 years. 

The key now however is to pass the law and to have quick, expe- 
ditious results. Until that happens, whistleblowers are defenseless. 
Every month that we delay means more reprisal victims who can’t 
defend themselves when they defend the public. 

Most anti-corruption measures are very costly in terms of our 
rights and in terms of money. But whistleblower protection fights 
corruption by strengthening our freedoms. And it doesn’t cost any- 
thing to listen. 

[The prepared statement of Mr. Devine follows:] 
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Thank you for inviting this testimony on legislation to put protection back in the 
Whistleblower Protection Act. Although a work in progress, this committee is close to 
approving a global gold standard for public employee free speech rights, and a 
breakthrough for government accountability. Quick passage restoration of genuine 
whi.stleblower rights also would be a signal that new Congressional leadership is serious 
about two basic taxpayer commitments - oversight that ends a pattern of secret 
government, and structural reform to help end a culture of corruption. 

My name is Tom Devine, and 1 serve as legal director of the Government 
Accountability Project (“GAP”), a nonprofit, nonpartisan, public interest organization 
that assists whistleblowers, those employees who exercise free speech rights to challenge 
abuses of power that betray the public trust. GAP has led or been on the front lines of 
campaigns to enact or defend nearly all modem whistleblower laws passed by Congress, 
including the Whistleblower Protection Act of 1 989 and 1 994 amendments. Our work for 
corporate whistleblower protection rights includes those in the Sarbanes- Oxley law for 
publicly-traded corporations, the Energy Policy Act for the nuclear power and weapons 
industries, and AIR 21 for airlines employees, among others. We teamed up with 
professors from American University Law School to author a model whistleblower law 
approved by the Organization of American States (OAS) to implement at its Inter 
American Convention against Corruption. In 2004 we led the successful campaign for the 
United Nations to issue a whistleblower policy that protects public freedom of expression 
for the first time at Intergovernmental Organizations, and are in the advanced stages to 
finalize similar reforms at the World Bank and African Development Bank. GAP has 
published numerous books, such as The Whistleblower's Survival Guide: Courage 
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Without Martyrdom , and law review articles analyzing and monitoring the track records 
of whistleblower rights legislation. Sm "Devine, The Whistleblower Protection Act of 
1989: Foundation for the Modern Law of Employment Dissent, 51 Administrative Law 
Review . 531 (1999); Vaughn, Devine and Henderson, The Whistleblower Statute 
Prepared for the Organization of American States and the Global Legal Revolution 
Protecting Whistleblowers, 35 Geo, Wash. Inti. L. Rev. 857 (2003). 

Over the last 30 years we have formally or informally helped over 4,000 
whistleblowers to “commit the truth” and survive professionally while making a 
difference. This testimony shares and is illustrated by painful lessons we have learned 
from their experiences. We could not avoid gaining practical insight into which 
whistleblower systems are genuine reforms that work in practice, and which are illusory. 

Along with the Project on Government Oversight, GAP also is a founding 
member of the Make it Safe Coalition, a non-partisan network whose members pursue a 
wide variety of missions that span defense, homeland security, medical care, natural 
disasters, scientific freedom, consumer hazards, and corruption in government 
contracting and procurement. We are united in the cause of protecting those in 
government who honor their duties to serve and warn the public. Last fall 43 citizen 
organizations in the coalition pressed for passage of Senate-approved whistleblower 
reforms in the defense authorization bill. At the beginning of this month, the coalition 
held a day long summit on the state of whistleblower rights. This testimony seeks to 
reflect the coalition’s across-the-board consensus on the need for and structure to achieve 
reform. 
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MAKING A DIFFERENCE 

There can be no credible debate about how much this law matters. 

Whistleblowers risk their professional survival to challenges abuses of power that betray 
the public trust. This is freedom of speech when it counts, unlike the freedoms akin to 
yelling at the referee in a sports stadium, or late night television satire of politicians and 
pundits. It not only encompasses the freedom to protest, but the freedom to warn, so that 
avoidable disasters can be prevented or minimized. It also encompasses the freedom to 
challenge conventional wisdom, such as outdated or politically-slanted scientific 
paradigms. In every context, they are those who keep society from being stagnant and are 
the pioneers for change. 

Both for law enforcement and congressional oversight, whistleblowers represent 
the human factor that is the Achilles’ heel of bureaucratic corruption. They also serve as 
the life blood for credible anti-corruption campaigns, which can degenerate into empty, 
lifeless magnets for cynicism without safe channels for those who bear witness. 

Their importance for congressional oversight cannot be overemphasized, as 
demonstrated by this coimnittee’s January hearings on climate change censorship. 
Creating safe chaimels will determine whether Congress learns about only the tips, or 
uncovers the icebergs, in nearly every major investigation over the next two years. 

Whistleblowers are poised to bear witness as the public’s eyes and ears to learn 
the truth about issues vital to our families, our bank accounts, and our national security. 
Consider examples of what they’ve accomplished recently without any meaningful rights: 

* FDA scientist Dr. David Graham successfully exposed the dangers of pain 
killers like Vioxx, which caused over 50,000 fatal heart attacks in the United States. The 
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drug was finally withdrawn after his studies were confirmed. Today at the Energy and 
Commerce Committee three whistleblowers are testifying about govenunent reliance on 
fraudulent data to approve Ketek, another high risk prescription drug. 

* Climate change whistleblowers such as Rick Piltz of the White House Climate 
Change Science Program exposed how political appointees such as an oil industry 
lobbyist rewrote the research conclusions of America’s top scientists. Scientists like 
NASA’s Dr. James Hansen refused to cooperate with censorship of their warnings about 
global warming; namely that we have less than a decade to change business as usual, or 
Mother Nature will turn the world on its head. It appears the country has heard the 
whistleblowers’ wake up call. 

* Gary Aguirre exposed Securities and Exchange Commission cover-ups of 
vulnerability to massive corruption in hedge funds that could threaten a new wave of 
post-Enron financial victims. 

A host of national security whistleblowers, modem Paul Reveres, have made a 
record of systematic pre-9/1 1 warnings that the terrorists were coming and that we were 
not prepared. Tragically, they were systematically ignored. They keep warning: inside the 
bureaucracy, few lessons have been learned and America is little safer beyond 
appearances. They have paid a severe price. Consider the experiences of six national 
security and public safety whistleblowers assisted by GAP’s national security director 
Adam Miles over the last two years. 


Frank Terreri was one of the first federal law enforcement officers to sign up for 
the Federal Air Marshal Service, out of a sense of patriotic duty after the September 1 1 
tragedy. His experience illustrates the need for provisions in the legislation that codify 
protection against retaliatory investigations, as well as a remedy for the anti-gag statute. 
For over two years, he made recommendations to better meet post-9/1 1 aviation security 
demands. On behalf of 1 ,500 other air marshals, he suggested improvements to bizarre 
and ill-conceived operational procedures that compromised marshals’ on-flight 
anonymity, such as a formal dress code that required them to wear a coat and tie even on 


5 



213 


flights to Florida or the Southwest. The procedures required unda-cover agents to display 
their security credentials in front of other passengers before boarding first, and always to 
sit in the same seats. Disregarding normal law enforcement practices, the agency had all 
the agents maintain their undercover locations in the same hotel chains, one of which 
then publicly advertised them as its “Employees of the month.” 

Instead of addressing Terreri’s security concerns, air marshal managers attacked 
the messenger. First, they sent a team of supervisors to his home, took away his duty 
weapon and credentials, and placed him on indefinite administrative leave. Then 
headquarters initiated a series of at least four uninterrupted retaliatory investigations. At 
one point, Terreri was being investigated simultaneously for sending an alleged 
“improper email to a co-worker,” for “improper use of business cards,” association with 
an organization critical of the air marshal service, and for somehow “breaching security” 
by protesting the agency’s own security breaches. All of these charges were eventually 
deemed “unfounded” by DHS investigators, but the air marshal service didn’t bother to 
tell Terreri and didn’t take him off of administrative “desk duty” until the day after the 
ACLU filed a law suit on his behalf. 

Air Marshal Robert MacLean’s experience demonstrates the ongoing, critical 
need to codify the anti-gag statute. He blew the whistle on an indefensible proposed cost 
saving measure from Headquarters that would have removed air marshal coverage on 
long-distance flights like those used by the 9/1 1 hijackers. After numerous imsuccessflil 
efforts to challenge the policy change through his chain of command, Mr. MacLean took 
his concerns to the media. An MSNBC news story led to the immediate rescission of the 
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misguided policy. Unfortunately, three years later the agency fired Mr. MacLean, 
specifically because of his whistleblowing disclosure, without airy prior warning or 
notice. In terminating Mr. MacLean, the TSA cited an “unauthorized disclosure of 
Sensitive Security Information.” The alleged misconduct was entirely an ex post facto 
offense. There had been no markings or notice of its restricted status when Mr. McClean 
spoke out. This rationale violates the WPA and the anti-gag statute on its face. The 
agency, more intent on silencing dissent than following the law, hasn’t backed off. 

The ongoing treadmill for one of last year’s witnesses, Mike German, illustrates 
the necessity to close the WPA’s FBI loophole. Not long ago, Mr. German was a rising 
star in the FBI’s counter-terror program. As an undercover agent, he twice successfully 
infiltrated domestic terrorist organizations, resolved pending bombing investigations, and 
prevented potential acts of terrorism by helping to obtain criminal convictions of several 
would-be terrorists. But, in 2002, Mr. German found serious problems with the Tampa 
Division’s handling of a counter-terror investigation, including a violation of Title III 
wiretapping regulations. When Mr. German reported this misconduct, his supervisor 
asked him to ignore it. Alarmed, he reported the violation up his chain of command, as 
directed by FBI policy. 

Rather than address the problems, Tampa Division officials began a large-scale 
effort to backdate and falsify official FBI records to hide their mishandling of the terror 
investigation. They were so unconcerned about the internal investigation they actually 
used white-out to falsify the records. Meanwhile, the Unit Chief of the Undercover Unit 
at FBI Headquarters told his staff that Mr. German would never work undercover again. 
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because he blew the whistle. The FBI’s Inspection Division then opened a “broad” 
investigation into the Tampa mishaps that in reality was a transparent effort to dig up dirt 
on Mr. German. They found nothing, but the message was clear enough. With no 
opportunity to resume his successful counterterrorism career, and with no protection from 
continuing retaliation, Mr. German was compelled to resign from the FBI in June 2004. 

His case typifies the failure of the FBI’s “separate, but equal” whistleblower 
protection program. A Justice Department IG report confirms that the FBI retaliated 
against Mr. German for reporting misconduct, but it intentionally obscures the extent of 
the retaliation, and holds just one FBI supervisor accountable. The IG’s findings are now 
being considered internally by the Justice Department’s Office of Attorney Recruitment 
and Management (OARM), an adversarial proceeding in which Mr. German will be 
required to produce evidence entirely within the control of the Department of Justice. Mr. 
German now finds himself in an adversarial position with the Inspector General - his 
supposed institutional “protector” - and OARM has ruled that he is not entitled to use the 
very documents he provided to the IG almost four years ago. There is almost no hope that 
Mr. German will prevail in this kangaroo court proceeding. 

Another whistleblower’s five-decade career in public service is in danger, because 
of his efforts to ensure that critical components on high performance Naval Aircraft are 
repaired according to military specifications. It illustrates why protection for carrying out 
job duties is essential. Mr. Richard Conrad, who served honorably in Vietnam and is now 
an electronic mechanic at the North Island Naval Aviation Depot, knew his unit could not 
guarantee the reliability or the safety of the parts they produced for F/A-18s because 
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Depot management failed to provide them with the torque tools needed for proper repair 
and overhaul of certain components. The Secretary of the Navy formally substantiated 
Mr. Conrad’s key allegations, and the Depot took some immediate, although incomplete, 
corrective action. 

But nothing has been done to protect Mr. Conrad. In response to his disclosures, 
he was transferred to the night shift in a unit at the Depot that doesn’t do any repairs at 
night. He has received an average of some 10 minutes work per eight hour shift for the 
last 14 months, and spends the majority of the time reading books - on the taxpayer’s 
dime. 

Former FAA manager Gabe Bmno challenged lax oversight of the newly-formed 
AirTran Airways, which was created after the tragic 1 996 ValuJet accident that killed all 
1 10 on board. His experience highlights the need to protect job duties, and to ban 
retaliatory investigations. He was determined not to repeat the mistakes that led to that 
tragedy, and raised his concerns repeatedly with supervisors. In response, they initiated a 
“security investigation” and demoted Mr. Bruno from his management position. The 
lengthy, slanderous investigation ultimately led to Mr. Bruno’s termination after 26 years 
of outstanding government service with no prior disciplinary record. 

The flying public was the loser. Following Mr. Bnmo’s demotion and 
reassignment, FAA Southern Region managers abruptly canceled a mechanic re- 
examination program that he had designed and implemented to assure properly qualified 
mechanics were working on commercial and cargo aircraft. The re-exam program was 
necessary, because the FAA-contracted “Designated Mechanic Examiner” was convicted 
on federal criminal charges and sent to prison for fraudulently certifying over 2,000 
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airline medianics. Individuals from around the country, and the world, had sought out 
this FAA- financed “examiner” to pay a negotiated rate and receive an Airftame and 
Powerplant Certificate without proper testing. After the conviction, Mr. Bruno’s follow- 
up re-exam program, which required a hands-on demonstration of competence, resulted 
in 75% of St. George-certified mechanics failing when subjected to honest tests. The 
FAA’s arbitrary cancellation of the program left over 1,000 mechanics with fraudulent 
credentials throughout the aviation system, including at major commercial airlines. 

Mr. Bruno worked through the Office of Special Counsel to reinstitute his testing 
program, but after two years Special Counsel Scott Bloch endorsed a disingenuous FAA 
re-testing program that skips the hands-on, practical tests necessary to determine 
competence. The FAA’s nearly-completed re-exam program consists of an oral and 
written test only. In effect, this decriminalizes the same scenario - incomplete testing - 
that previously had led to prison time for the contractor. The FAA recently conceded that 
it does not know how many of these fraudulently certified mechanics are currently 
working at major commercial airlines, or even within the FAA. 

National security whistleblower Mike Maxwell was forced to resign from his 
position as Director of the Office of Security and Investigations (internal affairs) for the 
US Citizenship and Immigration Services (USCIS) after the agency cut his salary by 25 
percent, placed him under investigation, gagged him from communicating with 
congressional oversight offices, and threatened to remove his security clearance. His 
experience highlights five provisions of this reform — security clearance due process 
rights, classified disclosures to Congress, protection for carrying out job duties, the anti- 
gag statute and retaliatory investigations. 
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What had Mr. Maxwell done to spark this treatment? Quite simply, he had a job 
that required him to blow the whistle, often after investigating disclosures from other 
USCIS whistleblowers. In order to carry out his duties, he reported repeatedly to USCIS 
leadership about the security breakdowns within USCIS. For example, he had to handle a 
backlog of 2,771 complaints of alleged USCIS employee misconduct - including 528 
criminal allegations and allegations of foreign intelligence operatives working as USCIS 
contractors abroad — with a staff of six investigators. He challenged agency leadership’s 
refusal to permit investigations of political appointees, involving allegations as serious as 
espionage and links to identified terrorist operations. And, he challenged backlog- 
clearing measures at USCIS that forced adjudicators to make key immigration decisions, 
ranging from green cards to residency, without seeing law enforcement files from 
criminal and terrorist databases. 

These examples are not aberrations or a reflection of recent political trends. They 
are consistent with a pattern of steadily making a difference over the last 20 years 
challenging corruption or abuses of power. We can thank whistleblowers for - 

* increasing the government’s civil recoveries of fraud in government contracts 
by over ten times, from $27 million in 1985 to over one billion in three of the last four 
years, totaling over $18 billion total since reviving the False Claims Act. That law allows 
whistleblowers to file lawsuits challenging fraud in government contracts. 

* overhauling the FBI’s crime laboratory, after exposing consistently unreliable 
results which compromised major prosecutions including the World Trade Center and 
Oklahoma bombings. 

* sparking a top-down removal of top management at the U.S. Department of 
Justice (“DOJ”), after revealing systematic corruption in DOJ’s program to train police 
forces of other nations how to investigate and prosecute government corruption. 

Examples included leaks of classified documents as political patronage; overpriced 
“sweetheart” contracts to unqualified political supporters; cost overruns of up to ten times 
to obtain research already available for an anti-corruption law enforcement training 
conference; and use of the government’s visa power to bring highly suspect Russian 
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women, such as one previously arrested for prostitution during dinner with a top DOJ 
official in Moscow, to work for Justice Department management. 

* convincing Congress to cancel “Brilliant Pebbles,” the trillion dollar plan for a 
next generation of America’s Star Wars anti-ballistic missile defense system, after 
proving that contractors were being paid six-seven times for the same research 
cosmetically camouflaged by new titles and cover pages; that tests results claiming 
success had been a fraud; and that the future space-based interceptors would bum up in 
the earth’s atmosphere hundreds of miles above peak height for targeted nuclear missiles. 

* reducing from four days to four hours the amount of time racially-profiled 
minority women going thro ugh U.S. Customs could be stopped on suspicion of drug 
smuggling, strip-searched and held incommunicado for hospital laboratory tests, without 
access to a lawyer or even permission to contact family, in the absence of any evidence 
that they had engaged in wrongdoing. 

* exposing accurate data about possible public exposure to radiation aroimd the 
Hanford, Washington nuclear waste reservation, where Department of Energy contractors 
had admitted an inability to account tor 5,000 gallons of radioactive wastes but the tme 
figure was 440 billion gallons. 

* inspiring a public, political and investor backlash that forced conversion from 
nuclear to coal energy for a power plant that was 97% complete but had been constmcted 
in systematic violation of nuclear safety laws, such as fraudulent substitution of junkyard 
scrap metal for top-priced, state of the art quality nuclear grade steel, which endangered 
citizens while charging them for the safest materials money could buy. 

* imposing a new cleanup after the Three Mile Island nuclear power accident, 
after exposure how systematic illegality risked triggering a complete meltdown that could 
have forced long-tenn evacuation of Philadelphia, New York City and Washington, D.C. 
To illustrate, the corporation planned to remove the reactor vessel head with a polar crane 
whose breaks and electrical system had been totally destroyed in the partial meltdown but 
had not been tested after repairs to see if it would hold weight. The reactor vessel head 
was 170 tons of radioactive rubble left from the core after the first accident. 

* bearing witness with testimony that led to cancellation of toxic incinerators 
dumping poisons like dioxin, arsenic, mercury and heavy metals into public areas such as 
church and school yards. This practice of making a profit by poisoning the public had 
been sustained through falsified records that fraudulently reported all pollution was 
within legal limits. 

* forcing abandonment of plans to replace government meat inspection with 
corporate “honor systems” for products with the federal seal of approval as wholesome — 
plans that could have made food poisoning outbreaks the rule rather than the exception. 
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NECESSITY FOR STRUCTURAL CHANGE 

From the perspective of government watchdogs in every sector, the last six years 
have been Dark Ages of secrecy sustained by repression. It is about to get a lot worse. 

The ugliness of retaliation depends on how much those in power feel threatened - kind of 
a bureaucratic “wounded raf’ instinct. That means the dangers will be unprecedented 
over the next two years for those who work with Congress. Unfortunately, until Congress 
acts they are defenseless. 

The Make it Safe Coalition’s easiest consensus was that the Whistleblower 
Protection Act has become a disastrous trap which creates far more reprisal victims than 
it helps. This is a painful conclusion for me to accept personally, since the WPA is like 
my professional baby. I spent four years devoted to its unanimous passage in 1989, and 
another two years for unanimous 1994 amendments strengthening the law, which then 
was the strongest free speech law in history on paper. But reality belied the paper rights, 
and my baby grew up to be Frankenstein. Instead of creating safe channels, it degenerated 
into an efficient mechanism to finish off whistleblowers by rubber-stamping retaliation 
with an official legal endorsement of any harassment they challenge. It has become 
would-be whistleblowers’ best reason to look the other way or become silent observers. 

How did this happen, after two unanimous congressional mandates for exactly the 
opposite vision? There have been two causes for the law’s fhjstration. The first is 
structural loopholes such as lack of protection for FBI and intelligence agency 
whistleblowers since 1978, and lack of protection against common forms of fatal 
retaliation such as security clearance removal. The second is a Trojan horse due process 
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system to enforce rights in the WPA. Every time Congress has addressed whistleblower 
rights it has skipped those two issues. That is why the legislative mandates of 1978, 1989 
and 1994 have failed. This legislation finally gets serious about the twin cornerstones for 
the law to be worth taking seriously: seamless coverage and normal access to court. 

A year ago GAP testified on the need for national security whistleblower reform 
(attached as Exhibit 1). This submission will not repeat that contribution for the record. 
We were gratified that, despite shrill administration objections, this committee 
unanimously approved the model to protect national security whistleblowers that is being 
perfected in this legislation. 

This committee has not held hearings, however, on the due process breakdown of 
enforcement for rights that Congress intended to provide through unqualified statutory 
language. The structural cause for this breakdown has two halves. First is the Merit 
Systems Protection Board, where whistleblowers receive a so-called day in court through 
truncated administrative hearings. The second is the Federal Circuit Court of Appeals, 
which has a monopoly of appellate review for the administrative rulings. With token 
exceptions, the track record for each is a long-ingrained pattern of obsessively hostile 
judicial activism for the law they are charged with enforcing. 

The MSPB should be the reprisal victim’s chance for justice. Unfortunately, that 
always has been a fantasy for whistleblowers. In its first 2,000 cases from 1979-88, the 
Board only ruled in favor of whistleblowers fom times on the merits. Since Jrme 1999, 
the track record is 2-53. Since the new MSPB chair assumed office in May 2003, the 
record is 0-33. That means the civil service system has not recognized a single victim of 
illegal whistleblower retaliation during one of the most secretive, internally repressive 
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cycles of executive branch history. And throughout its history, the Board never has found 
retaliation in a high stakes whistleblowing case with national consequences. But those are 
exactly the scenarios when protection for whistleblowers is most needed. 

The reason should be no surprise. First, hearings are conducted by Administrative 
Judges without any judicial independence from political pre.ssure. As a rule, they not only 
avoid politically significant conflict, they run away from it. To illustrate, several years 
ago Senators Grassley and Durbin conducted a bi-partisan investigation and held hearings 
that confirmed charges by Pentagon auditors of a multi-million ghost procurement 
scheme for non-existent purchases. The exposure led to criminal prosecutions and jail 
time. The auditors were fired and sought justice at the MSPB. The AJ screened out all 
whistleblowing issues except for their disclosures of far less significant improprieties at a 
drunken office Christmas party. Even then, the auditors lost. 

Second, the Board is not structured or funded for complex, high stakes conflicts 
that can require lengthy proceedings. As one AJ remarked after the first five weeks of a 
trial where the dissent challenged alleged government collusion with multi-million dollar 
corporate fraud, “Mr. Devine, if you bring any more of these cases the Board will have to 
seek a supplemental appropriation, ft’s like a snake trying to swallow an elephant. We’re 
not designed for this.” 

In short, the WPA’s due process structure at best only can handle relatively 
narrow, small scale whistleblowing disputes. That is the overwhelming scenario for 
litigation, and very important for individual justice. But the law’s potential rests on its 
capacity to protect those challenging the most significant government abuses of power 
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with the widest national impact. Realistically, a minor league forum cannot and will not 
provide justice for those challenging major league government breakdowns. 

The second cause for the administrative breakdown has been beyond the Board’s 
control. The Board is limited by impossible case law precedents from the Federal Circuit 
Court of Appeals, which since its 1982 creation has abused a monopoly of appellate 
review at the circuit level. Monopolies are always dangerous. In this case, the Federal 
Circuit’s activism has gone beyond ignoring Congress’ 1978, 1989 and 1994 unanimous 
mandates for whistleblower protection. Three times this one court has rewritten it to 
mean the opposite. Until there is normal appellate review to translate the congressional 
mandate, this and any other legislation will fail. 

This conclusion is not a theory. It reflects nearly a quarter century, and a dismally 
consistent track record. From its 1 982 creation until passage of 1 989 passage of the 
WPA, the Federal Circuit only ruled in whistleblowers’ favor twice. The Act was passed 
largely to overrule its hostile precedents and restore the law’s original boundaries. 
Congress imanimously strengthened the law in 1994, for the same reasons. Each time 
Congress reasoned that the existing due process structure could work with more precise 
statutory language as guidance. 

That approach has not worked. Since Congress unanimously strengthened the law 
in October 1994, the court’s track record has been 2-177 against whistleblowers in 
decisions on the merits. A legal memorandum summarizing each of those decisions is 
attached as Exhibit 2. It is almost as if there is a legal test of wills between Congress and 
this court to set the legal boundaries for whistleblower rights. 
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The Federal Circuit’s activism has created a successful, double-barreled assault 
against the WPA through - 1) nearly all-encompassing loopholes, and 2) creation of new 
impossible legal tests a whistleblower must overcome for protection. Each is examined 
below. 

Loopholes 

Here judicial activism not only has rendered the law nearly irrelevant, but exposes 

the unrestrained nature of judicial defiance to Congress. During the 1980’s the Federal 

Circuit created so many loopholes in protected speech that Congress changed protection 

from “a” to “any” lawful, significant whistleblowing disclosure in the 1989 WPA. The 

Federal Circuit continued to create new loopholes, however, so in the legislative history 

for the 1994 amendments Congress provided unqualified guidance. "Perhaps the most 

troubling precedents involve the . . . inability to understand that 'any' means 'any.'" H.R. 

Rep. No. 103-769, at 18. As the late Representative Frank McCloskey emphasized in the 

only legislative history summarizing the composite House Senate compromise, 

It also is not possible to further clarify the clear statutory language in [section] 
2302(b)(8)A) that protection for 'any' whistleblowing disclosure evidencing a 
reasonable belief of specified misconduct truly means 'any.' A protected 
disclosure may be made as part of an employee's job duties, may concern policy 
or individual misconduct, and may be oral or written and to any audience inside 
or outside the agency, without restriction to time, place, motive or context. 

145 Cong . Rec . 29,353 (1994). 

The Court promptly responded in 1995 with the first in a series of precedents that 
successfully translated “any” to mean “almost never”: 

Preparations for a reasonable disclosure . Horton v. Navy, 66 F.3d 279 (Fed. Cir. 
1995). “Any” does not include disclosures to co-workers, possible wrongdoers, and 
supervisors (later modified to supervisors without authority for corrective action). This 
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cancels the most common outlet for disclosing concerns, which all federal employees are 
trained to share with their supervisors. It reinforces isolation, and prevents the 
whistleblower from engaging in the quality control to make fair disclosures evidencing a 
reasonable belief, the standard in 5 USC 2302(b)(8) to qualify for protection. 

Disclosures while carrying out job duties . Willis v. USDA, 141 F.3d 1139 (Fed. 
Cir. 1998). This decision exempted the Act from protecting politically unpopular 
enforcement decisions, or challenging regulatory violations if that is part of an 
employee’s job duties. It predates by eight years last year’s controversial Supreme Court 

decision in Garcetti v. Ceballos, 547 U.S. , 126 S. Ct. 1951 (2006). Contrast the court- 

created restriction with Congress’ vision, expressed in the Senate report for the civil 
Service Reform Act of 1 978. 

What is needed is a means to protect the Pentagon employee who 
discloses billions of dollars in cost overruns, the GSA employee who 
discloses widespread fraud, and the nuclear engineer who questions the 
safety of certain nuclear plants. 

S. Rep. No. 969, 95* Cong., 2d. Sess. 8, reprinted in USCCAN 2725 et seg. There is no 
room for doubt; the reason Congress passed the whistleblower law was exactly what 
the Federal Circuit erased: the right for government employees to be public servants 
instead of bureaucrats on the job, even when professionally dangerous. 


Protection only for the pioneer whistleblower . Meeuwissen v. Interior, 234 F.3d 9 
(Fed. Cir.2000). This decision revived a 1995 precedent in Fiorillo v. Department of 
Justice, 795 F,2d 1544 (1986) that Congress specifically targeted when it changed 
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protection Brora “a” to “any” otherwise valid disclosure.’ It means that anyone speaking 
out against wrongdoing, after the Christopher Columbus for a scandal, proceeds at his or 
her own risk. This means there is no protection for those who corroborate the pioneer 
whistleblower’s charges and there is no protection against ingrained corruption. See 
Ferdik v. Department of Defense, 158 Fed.Appx. 286 (Fed. Cir. 2005) (Disclosures that a 
non-U. S. citizen had been illegally employed for twelve years were not protected, 
because the misconduct already constituted public knowledge since “almost the entire 
school knew that the employment was a statutory violation.”) 

A bizarre application of this loophole doctrine occurred m Allgood v. MSPB, 13 
Fed. Appx. 976 (Fed. Cir. 2001). In that case an Administrative Judge protested that the 
Board engaged in mismanagement and abuse of authority by opening an investigation 
and reassigning another Administrative Judge before the results were received that could 
validate these actions. The Federal Circuit applied the loophole, because the supposed 
wrongdoers at the Board already were aware of their own alleged misconduct. This 
would turn Meeuwissen into an all-encompassing loophole, except for pathological 
wrongdoers who are not cognizant of their own actions. 

Whistleblowing disclosure included in a grievance or EEO case : Garcia v. 
Department of Homeland Security, 437 F.3d 1322 (Fed. Cir. 2006); Green v. Treasury, 
13 Fed., Appx. 985 (Fed. Cir. 2001). These frequently are the context that uninformed 


^ See S. Rep. No 100-413 . at 12-13: After citing and rejecting FtoW//o, the Committee instructed, “For 
example, it is inappropriate for disclosures to be protected only if they are made for certain purposes or to 
certain employees or only if the employee is the first to raise the issue. S. 508 emphasizes this point by 
changing the phrase ’a’ disclosure to ‘any’ disclosure in the statutory definition. This is simply to stress that 
any disclosure is protected (if it meets the reasonable belief test and is not required to be kept 
confidential).” (emphasis in original) 
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employees use to blow the whistle, particularly the grievance setting. They have no 
protection in these scenarios. 

Illegality too trivial or inadvertent : Schoenrogge v. Department of Justice, 

148 Fed.Appx. 941 (Fed. Cir. 2005) (alleged use of immigration detainees to perform 
menial labor, falsification of billing and legal records, paying contractors and 
maintenance staff for time not working); Buckley v. Social Security Admin., 

120 Fed.Appx. 360 (Fed. Cir. 2005) (alleged irreparable harm to litigation from 
mishandling a government’s attorney’s case while on vacation, rejected as illustrative of 
“mundane workplace conflicts and miscues”) Gernert v. Army, 34 Fed. Appx. 759 (Fed. 
Cir. 2002) (supervisor’s use of phone and government time for personal business); 
Longer v. Treasury, 265 F.3d 1259 (Fed. Cir. 2001) (violation of mandatory controls for 
protection of confidential grand jury information); Herman v. DOJ, 193 F.3d 1375 (Fed. 
Cir. 1999) (Chief psychologist at VA hospital's disclosure challenging lack of 
institutionalized suicide watch, and copying of confidential patient information). 

As seen above, "triviality" is in the eye of the beholder, and these cases show the 
wisdom of language expanding protected speech for disclosures of "a" violation of law to 
"any" violation. In these cases, "triviality" has been intertwined with "inadvertent" as a 
reason to disqualify WPA coverage. That judicially-created exception may be even more 
destructive of merit system principles. The difference between "inadvertent" and 
"intentional" misconduct is merely the difference between civil and criminal liability. 
Employees shouldn't be fair game for reprisal, merely because the government 
breakdown they try to correct was unintentional. The loophole further illustrates the 
benefits of specific legislative language protecting disclosures of “any” illegality. 
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Disclosure too vague or generalized . Chianelli v. EPA, 8 Fed. Appx. 971 (Fed. 
Circ. 2001) This was the basis to disqualify an EPA endangered species/ groundwater 
specialist’s disclosure of failure to meet requirements in funding for two state pesticide 
prevention programs; and expenditure of $35 million without enforcing requirement for 
prior groundwater pesticide treatment plans. 

Substantiated whistleblowing allegations, if the employee had authority to correct 
the alleged misconduct . Gores v. DVA, 132 F.3d 50 (Fed. Cir. 1997) This amazing 
precedent is a precursor of ffTiife's judicially-created burdens beyond the statutory 
"reasonable belief test. The decision means it is not enough to be right. To have 
protection, the employee also must be helpless. A manager who imposes possibly 
significant and/or controversial corrective action cannot say anything about it until after a 
fait accompli . Otherwise, s/he has no merit system rights to challenge subsequent 
retaliation, and proceeds at his or her own risk by honoring normal principles for 
responsible decision making. 

Waiting too long . Watson v. DOJ, 64 F.3d 1 524 (Fed. Cir. 1 995) The court held 
that a Border Patrol agent’s disclosure wasn’t protected and he would have been fired 
anyway for waiting too long (1 2.5 hours overnight) to report another agent’s shooting and 
unmarked burial of an unarmed Mexican after implied death threat by the shooter if 
silence were broken. 

Supporting testimony . Eisenger v. MSPB, 194 F.3d 1339 (Fed. Cir. 1999) The 
court rejected protection for supporting testimony to confirm a pioneer witness' charges 
of document destruction. TTiis case precedes Meeuwissen and illustrates the worst case 
scenario for the "Christopher Columbus" loophole. 
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Blained for making a disclosure . Cordero v. MSPB . 194 F.3d 1338 (Fed. Cir. 

1 999) An employee is not entitled to whistleblower protection if merely suspected of 
making the disclosure. The employee must prove he or she actually did it. This decision 
overturns longstanding Board precedent that protects those harassed due to suspicion 
(even if mistaken). The reason for that doctrine is the severe chilling and isolating effect 
of allowing open season on anyone accused of whistleblowing or leaks, even if the 
disclosure of concealed misconduct itself qualifies for protection. It contradicts prior 
Board case law. Juffer v. USIA, 80 MSPR 81, 86 (1998). It also is contradictory to 
consistent interpretation of other whistleblower statutes. 

Nongovernment illegality . Smith v. HUD, 185 F.3d 883 (Fed. Cir. 1999). This 
loophole also is addressed by the switch from "a" to "any" illegality. The exception is 
highly destructive of the merit system, because a common reason for harassment is 
catching the wrong (politically protected) crook or special interest. It allows agencies to 
take preemptive strikes at the birth of a cover up to remove and discredit potential 
whistleblowers who may challenge it. 

“Irrefragable proof’ 

One provision in the Civil Service Reform Act of 1978 that Congress did not 
modify was the threshold requirement for protection against retaliation — disclosing 
information that the employee "reasonably believes evidences” listed misconduct. The 
reason was simple: the standard worked, because it was functional and fair. To 
summarize some 20 years of case law, until 1999 whistleblowers could be confident of 
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eligibility for protection if their information would qualify as evidence in the record used 
to justify exercise of government authority. 

Unfortunately, the Federal Circuit decided to judicially amend the reasonable 
belief test. In iaC/iance V. White, 174 F.3d 1378, 1381 (Fed. Cir. 1999), it eliminated all 
realistic prospects that anyone qualifies for whistleblower protection unless tbe 
specifically targeted wrongdoer confesses. The circumstances are startling, because tbe 
agency ended up agreeing with the whistleblower's concerns. John White made 
allegations concerning the misuse of funds in a duplicative education project. An 
independent management review validated his claims, resulting in the Air Force 
Secretary’s decision to cancel the program. Unfortunately, the local official held a 
grudge, stripped Mr. White of his duties and exiled him to a temporary metal office in the 
desert outside the Nevada military base. Mr. White filed a claim against this official’s 
retaliation and won his case three times before the MSPB. However, in 1999 the Federal 
Circuit sent the case back with its third remand in nine years, ruling he had not 
demonstrated that his disclosure evidenced a reasonable belief 

Since the Air Force conceded the validity of Mr. White's concerns, the Court’s 
conclusion flunks the laugh test. The Federal Circuit circumvented previous 
interpretations of "reasonable belief by ruling that an employee must first overcome the 
presumption of government regularity; "public officers perform their duties correctly, 
fairly, in good faith and in accordance with the law and governing regulation.” The court 
then added that this presumption stands unless there is "irrefragable proof to the 
contrary'" (citations omitted). The black magic word was "irrefragable." Webster’s 
Fourth New Collegiate Dictionary defines the term as "undeniable, incontestable. 
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incontrovertible, incapable of being overthrown," This creates a tougher standard to 
qualify for protection under the whistleblower law than it is to put a criminal in jail. An 
irrefi-agable proof standard allows for almost any individual’s denial to overturn a federal 
employee’s rights under the WPA. 

GAP joined this case as an amicus because of the implications it had for all 
subsequent whistleblower decisions. If the Court could rule that John White’s 
disclosures did not qualify him for whistleblower protection, no one could plausibly 
qualify for whistleblower protection. It appears that was the court's objective. Since 1999 
our organization has been obliged to warn all who inquire that if they spend thousands of 
dollars and years of struggle to pursue their rights, and if they survive the gauntlet of 
loopholes, they inevitably will earn a formal legal ruling endorsing the harassment they 
received. The court could not have created a stronger incentive for federal workers to be 
silent observers and to look the other way in the face of wrongdoing. This decision direct 
conflicted with the January 20, 2002 Executive Order signed by then newly-inaugurated 
President Bush stating that federal employees have a mandatory ethical duty to disclose 
fraud, waste, abuse and corruption. 

After a remand and four more years of legal proceedings, the Federal Circuit 
upheld its original decision. White v. Department of Air Force, 391 F.3d 1377 (Fed.Cir. 
2004). In the process, it replaced the “irrefragable proof’ standard with an equivalent but 
more diplomatic test — “a conclusion that the agency erred is not debatable among 
reasonable people.” Id., at 1382. To illustrate what that means, Mr. White then lost 
because the Air Force hired a consultant to provide “expert” testimony at the hearing that 
disagreed with Mr. White (as well as the Air Force’s own independent management 
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review and the Secretary). The court did limit this “son of irrefragabie” decision’s scope 
to cases where a whistleblower discloses gross mismanagement. Legislative history 
through the committee report and floor speeches should not leave any doubt that the bill’s 
ban on rebuttable presumptions and definition of “reasonably believes” apply to all 
protected speech categories, without any loophole that functionally eliminates protection 
for those challenging gross mismanagement. 

If Congress expects the fourth time to be the charm for this law, the Federal 
Circuit’s record is irrefragable proof for the necessity to restore normal appellate review. 

A GENUINE LEGISLATIVE REFORM 
Justice Brandeis once declared, “If corruption is a social disease, sunlight is the 
best disinfectant.” By that standard, this is outstanding good government legislation. If 
the final version includes normal appellate review, it will upgrade federal workers from 
the lowest common denominator in modem U.S. whistleblower laws, to the world’s 
strongest free speech shield for government employees. This claim is not just supportive 
rhetoric. GAP has researched and summarized a global best practices index for 
whistleblower protection laws. (Attached as Exhibit 3) By those criteria, this legislation 
would upgrade U.S. law to substantial compliance with ten evaluation criteria currently 
failing out of twenty.^ In general, the legislation achieves this result by overturning 
twelve years of hostile case law, closing the coverage gaps for national security and 
contractor whistleblowers, and providing enforcement teeth through normal due process 


^ Our recommendations address other areas for separate legislation, such as the informal support intended 
to be available from the Office of Special Counsel. 
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rights. While the final provisions have not yet been released, we understand that the 
legislation as proposed for committee review would — 

* Codify the legislative history for “any” protected disclosure, meaning the WPA 
applies to all lawful communication of misconduct. This restores “no loopholes” 
protection and cancels the effect of Garcetti v. Ceballos on federal workers. 

* Restore the unqualified, original “reasonable belief’ standard established in the 
1978 Civil Service Reform Act for whistleblowers to qualify for protection. 

* Provide whistleblowers with access to district court for de novo jury trials if the 
Merit Systems Protection Board fails to issue a ruling within 1 80 days, providing 
whistleblowers with the same court access as with EEO anti-discrimination law, 

* End the Federal Circuit Court of Appeals monopoly on appellate review of the 
Whistleblower Protection Act through restoring “all circuits” review, as in the original 
Civil Service Reform Act of 1978. 

* Close the loophole that has existed sinee 1978 and provide WPA coverage to 
employees of the FBI and intelligence agencies. 

* Restore independent due process review of security clearance determinations for 
whistleblower reprisal, unavailable since a 1985 Supreme Court decision. 

* Provide whistleblower rights to government contractor employees, helping create 
accountability for government spending that has increased from $207 billion in 2000 to 
over $400 billion last year, according to published reports last week. 

* Restore intended civil service and whistleblower rights for some 40,000 
Transportation Security Administration baggage screeners on the front lines of homeland 
security. 

* Make permanent and provide a remedy for the anti-gag statute - a rider in the 
Treasury Postal Appropriations bill for the past 17 years - that bans illegal agency gag 
orders. The anti-gag statute neutralizes hybrid secrecy categories like “classifiable,” 
“sensitive but unclassified,” “sensitive security information” and other new labels that 
lock in prior restraint secrecy status, enforced by threat of criminal prosecution for 
xmclassified whistleblowing disclosures by national security whistleblowers. 

Take initial steps to prevent the states secrets privilege from canceling a 
whistleblower’s day in court. 

* Specifically shield scientific research from political censorship, repression or 
distortion. 
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* Codify protection against retaliatory investigations, giving whistleblowers a chance 
to end reprisals by challenging preliminary “fact-finding" charades. 

* Protect whistleblowers who disclose classified information to Members of Congress 
on relevant oversight committees or their staff. 

* Strengthen the Office of Special Counsel’s authority to seek disciplinary sanctions 
against managers who retaliate. 

* Authorize the Special Counsel to file friend of the court briefs. 

RECOMMENDATIONS 

A. Minor Repairs 

We recognize that this legislation reflects a unanimous committee consensus from 
the last Congress. We also appreciate, respect and agree with the committee’s top priority 
to act without delay. Realistically that precludes significant changes from last year’s bill. 
Our research since the last Congress, however, has confirmed the need for two significant 
but technical amendments that are consistent with last year’s bill. Without changing the 
meaning, they would reinforce and expand its intended impact. 

1 . “ Clear and convincing evidence’’ definition . Congress already has defined 
or is now addressing two of three tests for relief under the WPA — "reasonable belief," 
and "contributing factor." For the administrative process to function as intended. 

Congress also must define the "clear and convincing evidence" burden of proof for an 
agency's affirmative defense that it would have taken the same action on independent 
grounds in the absence of protected conduct. This normally tough standard has become 
the primary basis cited to rule against whistleblowers. That is because the Board 
discarded long-standing judicial and administrative norms, substituting three factors — 1) 
the merits of an agency's stated independent justification for acting against a 
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whistleblower; 2) whether there was a motive to retaliate; and 3) whether the action 
reflects discriminatory treatment compared to that afforded employees who have not 
engaged in protected conduct. In practice. Board AJ’s exercise discretion in any given 
case for how many of these criteria an agency must demonstrate, and by what level of 
proof for each factor. We recommend that the Committee adopt a definition consistent 
with Supreme Court precedent, and grounded in case law ranging from remedial 
employment legislation to the myriad of contexts in Black’s Law Dictionary: "evidence 
indicating that the thing to be proved is highly probable or reasonably certain.” The 
legislative history should specify that each criteria used to apply the definition must 
conform to these terms. 

2. Displaced whistleblowers . Another loophole deprives whistleblowers of 
access to WPA coverage if they make their disclosures in litigation, whether it is their 
own disclosure or as a witness. This deprives them of access of Independent Rights of 
Action due process access, and stronger burdens of proof than if they made the same 
disclosure on television. Those who refuse to violate the law are similarly deprived 
despite the increased peril. These exclusions from normal whistleblower protection rights 
are arbitrary. Indeed, administrative or judicial testimony under oath should have the 
strongest shield in searching for “the whole truth.” An amendment should end the second 
class legal treatment for their already-protected activity. 

3. Scientific freedom . The legislation eliminates any confusion that the Act 
protects government scientists against abuse of authority from obstructing, censoring or 
tampering with their research. The Union of Concerned Scientists and GAP believe, 
however, that this provision should be its own prohibited personnel practice, instead of 
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merely a subset tfor another protected speech category. The latter structure would 
proactively ban attacks on the integrity of scientific research, instead of just shielding 
whistleblowers who disclose it. 

B. Deference to Senate Legislation . 

The Senate’s counterpart legislation, S. 274, has provisions that cover two 
scenarios which could fhistrate the goals of this bill but were not addressed in last year’s 
House version. Each should be non-controversial, but each could be essential to avoid 
this reform being circumvented for many whistleblowers. If both bills make it to 
conference, we recommend that the House accept these Senate reforms. 

1 . Critical Infrastructure Information . This broad hybrid secrecy category is 
not covered by the anti-gag statute, because it is derived from legislation. Taken literally, 
it could cancel out nearly any disclosure otherwise shielded by the Whistleblower 
Protection Act. This is not the law’s intended result, as recognized by Department of 
Homeland Security’s regulations disclaiming that authority. For the same reasons 
Congress is acting to codify the anti-gag statute, the DHS boundaries should be codified 
as well. 

2. Restoring whistleblowets’ right to present their cases at hearings . An almost 
surreal exercise of administrative law judicial economy has deprived whistleblowers of 
the right to present their cases when they qualify for a hearing. The Board routinely skips 
the whistleblower’s side of the story and goes straight to the agency’s affirmative defense 
of independent justification. If the agency prevails, as now routinely occurs with the 
Board’s unique “clear and convincing evidence” test, the case is over and there is no need 
to hear from the whistleblower. That means reprisal victims never get to make a public 
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record or even present their side of the story, including what they blew the whistle to 
challenge and how they were harassed. They only earn the right for the agency to pile on 
further. This denial of due process is inexcusable. The Senate addressed the procedural 
breakdown by a provision preventing an agency from presenting an affirmative defense 
until the employee has demonstrated a prima facie case of retaliation. 

C. Next steps : 

Realistically it is not possible for this legislation to cover all the flaws in 
whistleblower law, without first building the record for objectives and problems not 
considered in the bill. We recommend that Congress consider and build the record for the 
following ongoing conceptual problems, or further structural loopholes in current law. 

1. The Office of Special Counsel . Under Special Counsel Scott Bloch, this 
agency has become a caricature and an object of contempt among the constituencies it 
supposedly serves. The agency charged with defending the merit system from repressive 
secrecy illegally gags its own employees, engages in ugly retaliation against its staff, and 
is engaging in heavy handed obstruction of justice tactics to intimidate its own employees 
from testifying in a President’s Council on Integrity and Efficiency investigation of its 
OSC misconduct. The Office of Special Cotmsel should be targeted for intensive 
oversight, to determine whether the institution can be salvaged or should be abolished. 

2. Making a difference . MSPB studies have confirmed for decades that many 
more whistleblowers remain silent observers because they don’t think their efforts will 
matter than those who are fearful of retaliation. The channels for whistleblowers to make 
a difference are largely unchanged since their 1978 creation, however. There is a similar 
need and opportunity for this Committee to thoroughly examine and overhaul the 
whistleblower disclosure channels, as it is doing with protection against retaliation. 

3. Protection for Library of Congress and General Accountability Office 
employees . Last year, Lou Fisher, the legendary Congressional Research Service author, 
faced retaliation and was transferred out of the CRS after writing a report that 
demonstrated increased retaliation against national security whistleblowers since 9/11. 
Like the many GAO employees who have described internal intimidation, he had no 
WPA or other third party legal rights to defend himself. Congress should act to protect its 
own sources of information. 

4. Peer review as a listed personnel action . While hospital peer review is an 
important safeguard for patient care, it has no checks and balances and is too often used 
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by hospital administrators as the medical equivalent of security clearance reviews. Like 
national security agencies that retaliate against whistleblowers, hospitals have unique and 
unchecked ability to retaliate against physicians that challenge inadequate patient care at 
their institutions. Like security clearance proceedings, physician peer reviews are 
conducted secretly and bypass the normal procedural rights available to the accused in a 
nonnal setting. This should be addressed in the same way as psychiatric fitness for duty 
examinations were in 1994, and security clearance determinations are under this 
legislation. While medical judgments could not be reviewed, the WPA should be 
available to determine if the peer review was initiated in reprisal for protected 
whistleblowing. 

5. Apply nonnal whistleblower rights to employees at federal banking agencies . 
Since 1989 employees at the FDIC and other federal agencies with federal banking 
responsibilities have been able to file cases in court, but without access to jury trials. That 
distinction has meant the difference between night and day in terms of track records, 
compared to EEO law and more modem employment statutes adopting that model. The 
playing field should be leveled for whistleblowers at banking agencies By fiving them 
access to juries. 

6. Protection for all funded by the taxpayers . This bill’s protection for contractors 
should be expanded to cover all employees paid with taxpayer funds. Consistent with the 
False Claims Act, conventional contractor protection should extend to entities receiving 
research grants or other federal funds. 

7. MSPB pre-hearing due process standards . The Board does not honor normal 
rules of civil or administrative procedure in approving witnesses or pre-trial discovery to 
prepare for a hearing. It will not be a credible administrative forum until these 
deficiencies are addressed. 

8. Expert witness fees . Unlike other remedial employment laws, the Board has 
interpreted the WPA to exclude recovery for expert witness fees. They can be essential 
for a whistleblower to prevail in any case involving professional or technical judgments. 
There is no rational basis for this arbitrary financial barrier to a fair hearing. 

9. Compensatory damages . Unlike EEO and corporate whistleblower law, 
whistleblowers are not entitled to compensatory damages when they prevail. Again, this 
discriminatory standard is arbitrary and should be erased. 

The top priority for this legislation is to act on it quickly. Every day that Congress 
delays, employees will have to continue risking professional suicide to cooperate with 
congressional oversight. This committee is doing more than its share, but that has been 
the case for four years. The reform isn’t law already, because in 2004 and 2006 House 
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leadership has refused to permit a vote on this committee’s work. If the new leadership is 
committed to serious reforms that reflect informed choices, it will schedule a prompt vote 
this time. If that occurs, in a few months those who defend the public finally will have a 
fair chance to defend themselves. 
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Chairman Waxman. Thank you very much, Mr. Devine. 
Mr. Zaid. 


STATEMENT OF MARK ZAID 

Mr. Zaid. Good morning, Mr. Chairman, members of this com- 
mittee. It is with pleasure that I testify once again before this dis- 
tinguished committee. 

I have been requested to specifically focus on the State Secrets 
Privilege [SSP] that I will call it, I applaud this committee for tak- 
ing on this topic. You are, to my knowledge, in fact, the first con- 
gressional committee in decades and perhaps ever to ever directly 
focus on this privilege. The privilege is routinely exploited by the 
executive branch and understandably so. The judicial branch, de- 
spite flowery rhetoric, has abdicated its responsibility for oversight 
and the legislative branch has been historically silent. 

Fortunately, the latter situation, as evidenced by this hearing, is 
no longer. Let me state at the outset that I support the passage 
of the current language in this bill about the privilege, although 
admittedly, any favorable substantive impact it might have is like- 
ly too difficult to measure. But the importance of the legislation is 
that it very clearly opens the door for the first time in history for 
true congressional involvement in oversight. In particular, to allow 
for the application of the most important type of test when it comes 
to executive branch claims of classification. That is one of smell. 

I know all too well the implications of litigating cases involving 
national security disputes and classified information. Oftentimes, 
my clients’ very identity or relationship to the U.S. Government is 
a highly classified secret. I am frequently in the trenches fighting 
with Federal agencies concerning access to classified information. 
Over the years, I have handled or have been consulted on a num- 
ber of SSP cases. I am generally aware in those cases of much of 
the information that is classified. Sometimes I know the exact in- 
formation that is classified, but other times, I know little to none 
of what is involved. 

I do appreciate, and I think this is important to note, the nature 
of properly classified information. There are many secrets, as many 
of you know, that absolutely need to be protected. The disclosure 
of some of the information that I have been privy to over the years 
could easily cause serious damage to the national security interests 
of the United States and could lead to the loss of life, including 
that of my own clients. And I take that prospect very seriously. 

The problem is that excessive over-classification is rampant and 
at times purposefully abused. Secrecy was designed to serve as a 
shield to protect the disclosure of certain harmful or sensitive infor- 
mation. In the context of civil litigation, it is quite the opposite. 
There it is, the equivalent of a two-handed sword that in one fell 
swing, at the outset of a battle, decapitates the enemy. The sword 
is the privilege and the enemy is fair judicial due process. 

Since the privilege was created in 1953 by the Supreme Court in 
United States v. Reynolds, courts routinely remind the executive 
branch that its assertion is not to be lightly invoked. And as rou- 
tinely as that reminder occurs, the executive branch routinely ig- 
nores it. Moreover, rarely does a Federal judge do anything other 
than accept carte blanche whatever an agency head states in a 
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classified declaration submitted for review in camera and ex parte. 
There is no role based on current law for the plaintiffs attorney 
even when we do have security clearances to actually review that 
declaration or comment on it. Essentially, it is the defendant in the 
role of a batter telling the pitcher to throw the pitch that he wants 
to guarantee that he could hit a home run. 

In the majority of the privilege cases that I am familiar with, the 
court never even gets to the point where the specific classified doc- 
uments are in question. It is only the one-sided, self-serving classi- 
fied declaration that is reviewed and serves as the basis for the 
court’s decision. Indeed, there is no case that I am personally 
aware of where the judge even verbally posed substantive ques- 
tions or requested clarifying information in writing based on what 
was contained int eh classified declaration. 

Yet we know from the Reynolds case that a Federal agency will 
mislead and arguably lie to a court in order to protect itself. The 
mis-use of the classification system, especially in the context of ju- 
dicial proceedings, is destructive to the fundamental tenets of our 
Constitution. But the courts repeatedly hold that it is generally not 
within their purview to intervene on national security matters. 

Frankly, I rejected the notion that Federal judges neither have 
the authority nor can exercise the expertise regarding classification 
decisions. I would submit that Congress agrees with me, due to its 
role in creating such statutes as the Freedom of Information Act 
and the Classified Information Procedures Act, both of which allow 
for judges to explicitly exercise authority in the national security 
realm. 

Regrettably, in 2005, 2006, the Supreme Court had an oppor- 
tunity to ensure that this hearing never occurred. It had two cases 
pending for certiorari, it had two others pending at the circuit 
courts of appeals and at least one other at the district court. And 
in briefs that I filed that made it very well known to the court that 
this was happening, that the first time in 50 years they had an op- 
portunity to clarify the ambiguity, and in each of the cases, they 
declined without comment to even rule. 

Instead of making that decision, they didn’t follow their own ad- 
monition in Reynolds that judicial control over the evidence in a 
case cannot be abdicated to the caprice of executive officers. To put 
the consequences of the privilege in some sort of understandable 
perspective, I find it distressing that foreign criminal terrorist de- 
fendants receive more rights to ensure that they and their counsel 
have access to classified information than do U.S. nationals who 
place their lives on the line to fight against foreign criminal terror- 
ists. The absurdity and irony of this irreconcilable discrepancy 
must not go unnoticed any longer. 

In my written statement, I go through some history that I won’t 
repeat here. I will very briefly just point out some legislative sug- 
gestions for reform and then I can expand on any in the Q&A. 

The only way that this privilege is ever going to be modified is 
legislatively. It is not going to happen judicially. You have some op- 
tions. You can create a special Article Three court or an Article 
One administrative entity or modify existing entities, such as the 
Pfizer court or the MSPB. You could adopt statutory language that 
would impose clear requirements on judges to take certain steps 
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before they dismiss a case in its entirety based on the privilege. 
You could ensure proper education and training of Federal judges, 
so that they understand what is the nature of classification and 
how to protect classified information. 

Certainly in the interim, an easy thing to do is to task CRS to 
draft proposed statutory language to address concerns of the execu- 
tive branch and consider expanding the jurisdiction of the entities 
I mentioned, or task the GAO to conduct a thorough examination 
of the historical invocation of the privilege and objectively analyze 
some of the prior examples of classified declarations to see if what 
was submitted back when meets the test back at that time or at 
least now. 

All these suggestions are going to require some significant work. 
I am happy to work with the committee in drafting that, especially 
since some of these suggestions will require the involvement of 
other committees where it actually might be their primary jurisdic- 
tion. I appreciate the opportunity and thank you. 

[The prepared statement of Mr. Zaid follows:] 
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FORMAL WRITTEN TESTIMONY OF MARK S. ZAID, ESQUIRE* 
DELIVERED BEFORE THE 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM, 

U.S. HOUSE OF REPRESENTATIVES 

“Whistleblower Protection Enhancement Act of 2007” 

TUESDAY, FEBRUARY 13, 2007 

Good morning Mr. Chairman, Members of the Committee, it is with pleasure that 1 
testify once again before this distinguished Committee. Today’s hearing is an extremely 
important topic, especially as it directly relates to creating due process protections for 
those who make great sacrifices in order to support the national security interests of the 
United States. 

While 1 routinely represent federal whistleblowers and can comment if requested on 
the broader legislative purpose of today’s hearing, 1 have been requested to specifically 
focus on the provisions of the “Whistleblower Protection Enhancement Act of 2007”, 

HR , that pertain to the state secrets privilege (SSP). 1 applaud this Committee for 

taking on this challenge. You are, to my knowledge, the first Congressional Committee in 
decades - and perhaps ever - to directly focus on the manifestation and application of the 


’ Managing Partner, Mark S. Zaid, P.C., 1920 N Street, N.W., Suite 300, Washington, 
D.C. 20006. Tel. No. 202-454-2809. E-mail: ZaidMS@aol.com. A short biography is 
attached at Exhibit “1”. Most relevant is the fact that I am one of but a small handful of 
litigators across the country who routinely handles national security matters in 
administrative and litigative proceedings. I teach the D.C. Bar CLE courses on the 
Freedom of Information Act (which includes litigation Exemption One national security 
challenges) and security clearance challenges, and I have also testified numerous times 
before Congress to include such topics as national security whistleblowers, security 
clearances and federal government polygraph programs. See e.g., "Can You Clear Me 
Now?: Weighing “Foreign Influence ” Factors in Security Clearance Investigations ", 
Committee on Government Reform, U.S. House of Representatives, July 13, 2006; 

"National Security Whistleblowers in the post-9/ 1 1 Era: Lost in a Labyrinth and Facing 
Subtle Retaliation ”, Subcommittee on Nationed Security, Emerging Threats, and 
International Relations, Committee on Government Reform, U.S. Hou.se of 
Representatives, February 14, 2006; “Issues Surrounding the Use of Polygraphs", 
testimony before the Committee on Judiciary, U.S. Senate, Washington, D.C., April 25, 
2001. The views expressed herein reflect the opinion of only myself and should not be 
attributed or ascribed to any organization with which I may be affiliated. 
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SSP.’ The SSP is routinely exploited by the Executive Branch, and understandably so. 
The Judicial Branch, despite flowerily rhetoric, has abdicated its responsibility for 
oversight and the Legislative Branch has been historically silent. Fortunately the latter 
situation, as evidenced by this very hearing, is no longer. 

Let me state at the outset that I support the passage of the current provision, although 
admittedly any favorable substantive impact it might have is likely too difficult to assess 
or measure. But the importance of the legislation is the broader result in that it very 
clearly opens the door for the first time in history for true congressional involvement and 
oversight, in particular to allow for the application of the most important type of test 
when it comes to Executive Branch claims of classification - one of smell. 

I know all too well the implications of litigating cases involving national security 
disputes and classified information. Oftentimes my clients’ very identity or relationship 
to the United States Government is a highly classified secret. I am frequently in the 
trenches fighting with federal agencies concerning access to classified information in 
order to pursue my clients’ claims. I am not talking about circumstances where the 
contents of the documents are unknown and I am seeking to have them declassified for 
use in proceedings but rather using information learned from authorized access to 
presently classified information, as welt as expanding that access.^ 

Over the years I have handled or have been consulted on a number of cases where the 
SSP was raised. Often I am generally aware of a substantial amount of the classified 
information at issue in any of the SSP or other national security lawsuits I handle. 
Sometimes I know exactly what is at issue. Other times, of course, I know little to 
nothing of what is involved. 

I say this in order to point out that, contrary to perhaps what some of my legal 
adversaries in the Government all too casually try to argue in their court filings, I do 
appreciate the nature of properly classified information. There are many secrets that 
absolutely need to be protected. The disclosure of some of the information that I have 
been privy to over the years could easily cause serious damage to the national security 
interests of the United States and could lead to the loss of life including that of my 
clients. I take that prospect very seriously. The problem is that excessive 
overclassification is rampant and at times purposefully abused. This is no longer 


' The last time Congress apparently substantively considered matters relating to the SSP 
was in the early 1970s when it contemplated including a SSP provision in the newly 
proposed Federal Rules of Evidence. Hearings on Proposed Rules of Evidence Before the 
Special Subcomm. On Reform of Federal Criminal Laws of the House Comm. On the 
Judiciary, 93'^“' Cong., U‘ Sess. 181-85 (1973). Ultimately no provision was included. 

^ See e.g. Stillman v. Dep 't of Defense et al., 209 F. Supp. 2d 1 85 (D.D.C. 2002), rev ’d 
on other grounds, 319 F.3d 546 (D.C. Cir. 2003)(First Amendment prepublication 
dispute involving counsel’s access to classified information). 
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conjecture as it has been admitted to by senior officials of our Government.^ The SSP is a 
perfeet example. 

CURRENT USE OF THE STATE SECRETS PRIVILEGE 
IS AN ANATHEMA TO OUR CONSITUTIONAL SYSTEM 


Seereey was designed to serve as a shield to proteet the diselosure of eertain harmful 
or sensitive information. In the eontext of civil litigation it is quite the opposite. In that 
venue it is the equivalent of a two-handed sword with the sharpest blade that in one fell 
swing at the outset of the battle decapitates its enemy. The sword is the SSP, one of the 
most powerful of tools available to the Executive Braneh. And the enemy is fair judicial 
due proeess. 

Since the formal ereation of the SSP in 1953 by the Supreme Court in United States v, 
Reynolds,^ eourts routinely remind the Executive Branch that the assertion of the SSP is 
“not to be lightly invoked.”^ As routinely as that reminder oceurs, the Exeeutive Branch 
routinely ignores it. Indeed, as we engage in the first legislative discussion of the 
privilege in deeades, it should not go unnoticed that we have no public understanding 
whatsoever as to the thought process that goes into play when an Exeeutive agency 
decides to invoke the state secrets privilege. Likewise, we have absolutely no public 
understanding as to the thought process that comes into play with respeet to analysis by 
the Department of Justice in deciding whether the invocation is legally sound. 


^ See e.g., “Too Many Secrets: Over classification as a Barrier to Critical Information 
Sharing, ” Hearings Before SubComm. On NatT Security, Emerging Threats and IntT 
Relations, Comm. On Gov’t Reform, U.S. House of Representatives, August 24, 2004, 
Testimony of Carol Haave, Under Secretary of Defense for Intelligence, U.S. Department 
of Defense (50% of information is overclassified) & Testimony of J. William Leonard, 
Director, Information Security Oversight Office, National Archives & Records 
Administration (more than 50% of information classified should not be), available at 
http://www.fas.org/sgp/congress/2004/082404transcript.html. See also Statement of 
Senator Ron Wyden (D-Or)(noting that Governor Thomas Kean, Chairman 9/1 1 
Commission, had stated that “well over half of the documents that he saw that were 
marked ‘classified’ didn't warrant being classified.” “The Nomination of Mike McConnell 
to be Director of National Intelligence/’ Hearing Before the Senate Seleet Committee on 
Intelligence, February 1, 2007, available at http://www.fas.org/irp/congress/2007_hr 
/0201 07dni.pdf; Erwin Griswold, “Secrets Not Worth Keeping: The Courts and Classified 
Information,” Washington Post, February 15, 1989 (former Solieitor General who argued 
Pentagon Papers case for Government noted massive overclassifieation exists primarily 
to hide governmental embarrassment). 


“’345 U.S. 1 (1953). 
' Id. at 7. 
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I would wholeheeirtedly encourage the Committee to solicit views and perspectives 
from the different agencies that historically invoke the privilege as well as attorneys with 
the Depeirtment of Justice to attain an understanding of how the process works internally. 
Indeed, public testimony should be required from the Executive Branch in a follow-up 
hearing so that true transparency can occur as part of this important discussion. Though 
perhaps more sensitive, serious eonsideration should be aeeorded to having former, or 
even eurrent, federal judges testify to better understand the limitations they feel are 
imposed upon them in SSP or similar cases and how best to overeome those problems. 

Disappointingly, rarely does a federal judge do anything other than aeeept earte 
blanehe whatever the head of the Executive Department states in a elassified deelaration 
submitted for review in camera and ex parte. There is no role, based on current law, for 
plaintiff’s eounsel in this review process. Essentially it is the defendant in the role of a 
batter ealling for whatever preferred pitch he wants the pitcher to throw in order to 
guarantee hitting a home run. 

In the majority of cases that I am familiar with that involve claims against Executive 
ageneies for misconduct or wrongdoing the court never even gets to the point where 
speeific classified documents that might comprise the evidence are in question. It is only 
the one-sided, self-serving, classified declaration that leads to a favorable decision for the 
government that is reviewed and serves as the basis for the court’s decision. There is no 
ease I am personally aware of where a district judge has verbally posed substantive 
questions or requested clarifying information in writing based on what was contained in 
the classified declarations. The contents of the declarations are adopted wholesale. 

Yet we know from the Reynolds case that an Executive Agency will not hesitate to 
mislead, and arguably, lie to a court in order to protect itself from embarrassment or the 
revelations of potentially unlawful conduct.* The misuse of the classification system, 


® The actual “classified” accident report that was at the heart of the Reynolds lawsuit was 
discovered on the Internet in 2000 among declassified files by one of the daughters of 
those killed in the 1948 plane crash that sparked the litigation. The claim by the 
Government at the time that release of the report would reveal sensitive, classified 
operations of the flight was completely erroneous. For information about the potential 
fraud that was perpetrated by the Government in this case and the dangers that emanate 
from this elaim, see e.g., LOUIS FISHER, IN THE NAME OF NATIONAL 
SECURITY: UNCHECKED PRESIDENTIAL POWER AND THE REYNOLDS CASE 
(Univ. Press of Kansas, 2006); “Government's Ugly Secret”, Los Angles Times, Apr. 21, 
2004, at B14; “The Secret of the B-29”, Los Angeles Times, Apr. 18-19, 2004, at 1; “A 
1953 case echoes in high court: The administration asks that fraud-on-court allegations 
be dismissed”. National Law Journal, June 10, 2003, at 5; “The secret's out: 17th century 
doctrine invoked to challenge 1953 ruling based on Air Force's national security claim in 
fatal crash”, Miami Daily Business Review , Mar. 1 1, 2003. See also Hirabayashi v. 
United States, 828 F.2d 591, 597 (9'*’ Cir. 1987)(granting corum nobis relief as Dep’t of 
War suppressed erueial report from initial court review). 
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especially in the context of judicial proceedings, is destructive to the fundamental tenets 
of our Constitution.^ 

Courts repeatedly hold that it is generally not within their purview to intervene on 
national security matters. I reject the notion that federal judges neither have the authority 
nor can exercise expertise regarding classification decisions. I would submit that 
Congress agrees with that premise due to its role in creating such statutes as the Freedom 
of Information Act and the Classified Information Procedures Act. The former is 
especially pertinent. This Legislative Branch, in 1974, specifically granted the courts 
explicit authority to overrule FOIA Exemption One national security assertions.* Despite 
the confidence that this Branch of Government determined existed, its sister branch 
refuses to accept the job. Nothing less than specific instructions from the Congress will 
apparently modify the courts’ way of thinking. 

And yet times have certainly changed over the years. Courts more frequently handle 
cases - whether those be criminal or civil - where classified information is at stake. And 
the Foreign Surveillance Act (FISA) court, in particular, obviously addresses some of the 
most sensitive, classified issues that exist today. Certainly those judges who sit on the 
FSIA court did not, at least initially, possess any greater skills or insight as to how to 
handle national security decisions than their colleagues assigned to other federal courts. 
To my knowledge there is no special qualification to serve on the FSIA court. But they 
do, and they render national security decisions. The real issue is transparency, or the lack 
thereof. 

The problem with the SSP is that, in my personal opinion, federal judges are clearly 
concerned that a decision they issue will have dire consequences later on for which they 
shall be blamed. That is, should they order the disclosure of classified information during 
a civil proceeding and that information is somehow leaked, even inadvertently, the 
perceived fault will ultimately lie with the court. That concern does not exist with the 
FSIA court. 


’ “[T]oo much classification . . . unnecessarily obstructs effective information sharing and 
impedes an informed citizemy, the hallmark of our democratic form of government. In 
the final analysis, inappropriate classification activity of any nature undermines the 
integrity of the entire process and diminishes the effectiveness of this critical national 
security tool. Consequently, inappropriate classification or declassification puts today’s 
most sensitive secrets at needless increased risk,” Hearings before U.S. House of 
Representatives, Comm. On Gov’t Reform, Subcomm. On Nat’l Security, Emerging 
Threats and Int’l Relations, Mar 14, 2006 (statement by J. William Leonard, Director, 
Information Security Oversight Office, National Archives & Records Administration). 

* In amending FOIA in 1974, Congress explicitly rejected the Supreme Court’s 
decision in EPA v. Mink, 410 U.S. 73 (1973), which had limited the court’s role in 
assessing security classifications under FOIA, and also overrode President Ford’s 
veto. The 1 974 Amendments explicitly empower courts to make a de novo 
determination of the propriety of a federal agency’s classification decision. Halkin 
V. Helms, 598 F.2d 1,16 (D.C.Cir. 1978). 
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Regrettably, this legislative hearing might not have been necessary if the Supreme 
Court had exercised its discretion in 2005-2006 when it was provided a 
prime opportunity to weigh in on this delicate issue for the first time since it issued 
Reynolds a half-century ago. In late 2005, it had two certiorari petitions simultaneously 
pending regarding SSP cases, as well as two others at the Circuit Court of Appeals level 
and at least one known case at the district court level.'' All of the lower court cases were 
on their path towards the Supreme Court as well. Never before, to my knowledge, were 
so many SSP cases pending at one time, especially at such high levels. Yet, without even 
a comment, the Supreme Court turned away each of the cases that reached it. It chose to 
leave in place the ambiguity or hypocrisy that exists between its own admonition in 
Reynolds that “[j]udicial control over the evidence in a case cannot be abdicated to the 
caprice of executive officers” and the application of SSP in the practical reality of 
today. 

To put the consequences of the SSP in some sort of understandable perspective, I 
personally find it distressing that foreign criminal terrorist defendants receive more rights 
to ensure that they and their counsel have access to classified information than do U.S. 
nationals who place their lives on the line to fight against foreign criminal terrorists." I 
am all for the application of full constitutional protection to any individual who finds 
themselves within the grasp of the U.S. criminal justice system but the absurdity and 
irony of this irreconcilable discrepancy must not go unnoticed any longer.'^ 


’ Both Edmonds v. Dep 7 of Justice, 323 F. Supp. 2d 65 (D.D.C. 2004), affd, 161 Fed. 
Appx. 6 (D.C. Cir.), cert, denied, 126 S. Ct. 734 (2005) and Sterling v. Tenet, 416 F.3d 
338 (4**' Cir. 2005), cert, denied, Sterling v. Goss, 126 S. Ct. 1052 (2006), were pending 
certiorari consideration at the same time. The petition in Herring v. United States, 424 
F.3d 384 (3d Cir. 2005), cert, denied, 126 S. Ct. 1909 (May 1, 2006)(Herring, while not 
directly an SSP case, involved fraud claims arising from the original Reynolds litigation) 
was filed within weeks and was specifically acknowledged in the Sterling petition to be 
forthcoming. The petitions were denied certiorari on November 28, 2005, January 9, 
2006, and May 1, 2006, respectively. The Court was also alerted to the fact that SSP 
cases were presenting being litigated in the D.C. Circuit Court of Appeals {Horn v. Drug 
Enforcement Administration - currently under seal) and the Eastern District of New York 
(Arar v. Ashcroft, 414 F. Supp. 2d 250 (E.D.N.Y. 2006)). 

Reynolds, 345 U.S. at 9-10. 

' ' There is no legal or factual distinction with respect to how courts and litigants can 
adequately protect alleged classified information in civil or criminal proceedings. The 
alleged concerns regarding the unauthorized release of classified information are 
identical. 

See United States v. Moussaoui, 382 F.3d 453, 475-476 (4'*' Cir. 2004)(“Executive’s 
interest in protecting classified information does not overcome a defendant’s right to 
present his case” in CIPA proceedings). 
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BRIEF HISTORY AND LEGAL ANALYSIS 
OF THE STATE SECRETS PRIVILEGE‘S 


The Founding Fathers of our country created a tri-partite system of government for 
very important reasons, primary among them the need to ensure checks and balances and 
prevent the abuse of power. 

The SSP is a Cold War judicially created privilege. Though its creation stems from a 
ruling of the United States Supreme Court, it has primarily been the Courts of Appeals 
and district courts that have shaped, interpreted and implemented the privilege since 
1953. There are now numerous cases that demonstrate the avoidable inequities that 
follow abdication of responsibility by federal judges who fail to seriously challenge ex 
parte, in camera assertions by Executive Branch officials or shirk their authority to 
pursue available protective mechanisms to allow litigation that has the possibility of 
seemingly touching upon classified information. 

As noted above, the Supreme Court created the SSP in its 1953 Reynolds decision.’* 
There the United States Air Force successfully dismissed tort claims that sought to 
allegedly expose classified information concerning a B-29 bomber that had been testing 
secret electronic equipment and had crashed in 1948 killing nine people.’^ The rules 
surrounding the SSP appeared simple enough. Following the invocation of the SSP, 
courts must first ensure that the individual asserting the formal privilege is the head of the 
department with control over the information and that he has personally considered the 
matter.’^ This has become nothing more than a pro forma requirement. 

The SSP was historically designed to be “a common law evidentiary rule that allows 
the government to withhold information from discovery when disclosure would be 


For recent indepth discussions of the SSP, see e.g., Robert M. Chesney, “State Secrets 
and the Limits of National Security Litigation,” Geo. Wash. L. Rev. (forthcoming 2007), 
copy available at http://papers.ssrn.com/sol3/papers.cfm7abstractJd-946676-, LOUIS 
FISHER, supra note 6; William G. Weaver & Robert M. Pallitto, State Secrets and 
Executive Power, 120 POL.SCI. Q. 85 (2005). 

See Mistretta v. United States, 488 U.S. 361, 380 (1989)(it was “the central judgment of 
the Framers of the Constitution that, within our political scheme, the separation of 
governmental powers into three coordinate Branches is essential to the preservation of 
liberty”). 

'"345 U.S. 1. 

"'W. at 7-8. 

"Id. 


1 



250 


inimical to national security.”’* Yet, over the years, the privilege has been judicially 
expanded by lower courts to permit the exploitation by the government to seek complete 
dismissal of a lawsuit even before filing an Answer. This has raised at least some 
expressed concerns within the judiciary. 

Dismissal of a suit, and the consequent denial of a forum without giving 
the plaintiff [his] day in court, however, is indeed draconian. “[D]enial of 
the forum provided under the Constitution for the resolution of disputes, 

U.S. Const, art. Ill, § 2, is a drastic remedy that has rarely been 
invoked.”’® 

In SSP cases the Government will typically submit two declarations from the relevant 
agency department head. One declaration will be filed for public review and the other - 
due to its alleged classification - will be provided to the Court, should it choose to review 
it, in camera, ex parte. Typically the public declaration will offer little, if any, substantive 
statement that reasonably explains the basis for the invocation of the privilege. 

A common example of the most substantive statement contained in a public 
declaration would declare in conclusory fashion that the case needs to be dismissed 
because the “sensitivity of the information over which I claim this privilege is sufficiently 
critical to the ability of the CIA to perform its intelligence collection mission, and to the 
safety of its officers in vulnerable positions throughout the world. . . [and] by litigating 
this case, there is the possibility of disclosure of both ‘Secret’ and ‘Top Secret’ classified 
information.”^® Whether to the untrained or trained legal eye it is obvious that such a 
statement offers absolutely no information upon which to craft any rationale challenge. 

If an agency formally invokes the privilege, according to Supreme Court 
jurisprudence, the district court then must undertake a serious and substantive review of 
the government’s claims; 

[T]he more compelling a litigant’s showing of need for the information 
in question, the deeper “the court should probe in satisfying itself that 
the occasion for invoking the privilege is appropriate.” ... [T]he more 
plausible and substantial the government’s allegations of danger to 
national security, in the context of all the circumstances surrounding the 


'* Zuckerbraun v. General Dynamics Corp., 935 F.2d 544, 546 (2d Cir. 1991), citing In re 
U.S., 872 F.2d 472, 474 (D.C.Cir.), cert, denied, 1 10 S. Ct. 398 (1989). 

^‘‘Fitzgerald v. Penthouse Int'l, Ltd., 776 F.2d 1236, 1242 (4th Cir. 1985). 

“ See Declaration and Formal Claim of State Secrets Privilege and Statutory Privilege by 
George J. Tenet, Director of Central Intelligence at ^7 (dated August 1 8, 2003), filed in 
Sterling v. Tenet et ah. Civil Action No. 01-8073 (S.D.N.Y.). 
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case, the more deferential should be the judge’s inquiry into the 
foundations and scope of the claim?’ 

In fact, the qualifying language is “[wjhen properly invoked, the state secrets 
privilege is absolute. Therefore, I would submit that courts must undertake a balancing 
inquiry and probe the basis for the invocation before the privilege is deemed applicable 
and absolute. This is not the same as balancing the needs between the litigant to use the 
information and the government’s desire to exclude it.^^ The court’s inquiry is into the 
legitimacy of the government’s invocation of the privilege, its application to the facts in 
the particular case and an investigation into whether disclosure would reasonably cause 
damage to national security interests. 

However, it is not the extent to which a balancing of interests is undertaken that has 
become the focal point of a court’s assessment of the invocation of the privilege but 
whether or not any substantive review or challenge occurs at all. The Supreme Court 
wanted to ensure that “[mjere compliance with the formal requirement, however, is not 
enough.”^'* “To some degree at least, the validity of the goverrunent’s assertion must be 
judicially assessed.”^^ “Once the privilege has been formally claimed, the court must 
balance the ‘executive’s expertise in assessing privilege on the grounds of military or 
diplomatic security’ against the mandate that a court ‘not merely unthinkingly ratify the 
executive’s assertion of absolute privilege, lest it inappropriately abandon its important 
judicial role.’”^^ 

Thus, “[jjudlcial control over the evidence in a case cannot be abdicated to the 
caprice of executive officers.”^’ “Without judicial control over the assertion of the 
privilege, the danger exists that the state secrets privilege will be asserted more frequently 


Reynolds, 345 U.S. at 10. 

Ellsberg V. Mitchell, 709 F.2d 51, 57 (D.C.Cir. 1983), cert, denied, 465 U.S. 1038 
(1984)(emphasis added). 

Cf Northrop Corp. v. McDonnell Douglas Corp„ 751 F.2d 395, 399 (D.C.Cir. 1984)(a 
“party’s need for the information is not a factor in considering whether the privilege will 
apply’’). 

^Unre US., 872 F.2dat475. 

” Molerio v. Federal Bureau of Investigation, 749 F.2d 815, 822 (D.C.Cir. 1984). 

Virtual Defense and Development International v. Republic of Moldova, 

133 F.Supp.2d 9, 23 (D.D.C. 2001), quoting In re US, 872 F.2d at 475-476. 

Reynolds, 345 U.S. at 9-10. 
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and sweepingly than necessary leaving individual litigants without recourse.”^* Although 
“utmost deference” is to be accorded to the executive’s expertise,^^ the government must 
show, and the court must separately confirm, that “the information poses a reasonable 
danger to secrets of state.”^ 

One important area of inquiry for courts is whether the invocation is too broad?' In 
recent years there are a few, but unfortunately growing, number of cases where a 
plaintiffs’ complaint is dismissed from the outset before an Answer is filed and without 
any opportunity for discovery. It is in these types of cases, in particular, where criticism 
can be levied against the courts for not applying a reasonable balancing test.^^ 

Before the last decade most courts had found such an extreme remedy to be too 
distasteful and an anathema to our historical notions of liberty and due process. For 
example, in In re US. the government sought dismissal based on the state secrets 
privilege in a case that alleged illegal activities of the Federal Bureau of Investigation.^^ 
The district court denied the government’s attempt to dismiss the case without answering 
the Complaint.^^ 

In fact, it would appear that the Supreme Court intended the typical state secrets case 
to pertain to matters of discovery, not the entire case from the outset. Some courts try to 
follow that lead and undertake an effort to at least provide the plaintiff an opportunity to 
pursue his/her claim in good faith even if ultimately the case is dismissed.^’ This effort. 


NSN International Industry v. E.I DuPont De Nemours, 140 F.R.D. 275, 278 (S.D.N.Y. 
1991), citing Ellsberg, 709 F.2d at 57. 

United States v. Nixon, 418 U.S. 683, 710 (1974). 

^^Halkin V. Helms, 690 F.2d 977, 990 (D.C.Cir. 1982). 

” Black V. CIA, 62 F,3d 1 1 1 5, 1 1 1 9 (8* Cir. 1 995). 

See e.g. Edmonds v. Dep 't of Justice, 323 F.Supp.2d 65 (D.D.C. 2004); Tilden v. Tenet, 
140 F.Supp.2d 623 (E.D.Va. 2000); Doe et al. v. CIA et al, 2007 U.S. Dist. LEXIS 201 
(S.D.N.Y. Jan. 4, 2007); Sterling v. Tenet, Civil Action No. 03-329, (E.D.Va. Mar, 3, 
2004). 

” Id. 872 F.2d at 473-74. 
at474. 

See e.g., Molerio, 749 F.2d at 822-26 (affirming dismissal on ground of privilege after 
FBI answered complaint and complied with discovery requests); Ellsberg, 709 F.2d at 70 
(reversing dismissal); Halkin, 690 F.2d at 984, 1009 (affirming dismissal after parties had 
fought “the bulk of their dispute on the battlefield of discovery”); Halkin v. Helms, 598 
F.2d 1, 5 (D.C.Cir. 1 978)(affirming partial dismissal and reversing decision rejecting 
privilege that was certified as interlocutory appeal). See also Reynolds, 345 U.S. at 1 1-12 
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unfortunately, rarely, if ever, occurs in cases where the Government itself is accused of 
misconduct or unlawful actions. 

What is so frustrating when dealing with SSP cases is that the courts seem willing in 
other cases to challenge Executive Branch national security decisions. The degree of 
deference to be extended to the Executive Branch on matters of national security is 
frequently the topic of judicial discussion and the War on Terror brought the debate to the 
forefront. In Hamdi et al v. Rumsfeld et ai, the Supreme Court was “called upon to 
consider the legality of the Government’s detention of a United States citizen on United 
States soil as an ‘enemy combatant’ and to address the process that is constitutionally 
owed to one who seeks to challenge his classification as such.”^* The Fourth Circuit had 
held that the detention was legally authorized and that no further opportunity was 
available to challenge the status label assigned by the Executive Branch.^’ Though arising 
from a criminal context, the relevance of the Hamdi proceedings derives most notably 
from the discussion of the appropriate level of deference that is to be extended to the 
Government’s security and intelligence interests. 

On appeal the Fourth Circuit had ruled that the district court’s actions had failed to 
extend the appropriate deference.^* It also believed that separation of powers principles 
prohibited a federal court from “delv[ing] further into Hamdi ’s status and capture.”™ 

The Supreme Court rejected this rationale. 

While we accord the greatest respect and consideration to the judgments 
of military authorities in matters relating to actual prosecution of war, and 
recognize that the scope of that discretion necessarily is wide, it does not 
infringe on the core role of the military for the courts to exercise their own 
time-honored and constitutionally mandated roles of reviewing and 
resolving claims like those presented here.'*'* 


(remanded for further proceedings without privileged material); DTM Research, LLC v. 
AT & T Corp., 245 F.3d 327 (4**' Cir. 2001)(quashing of subpoena that threatened state 
secrets did not foreclose possibility of fair trial and did not warrant dismissal); Northrop 
Corp., 751 F.2d at 400-02 (remanded for further proceedings without privileged 
material). 

542 U.S. 507 (2004). 

"Mat 510. 

"M. at 512, citing Hamdi et al. v. Rumsfeld etal., 296 F.3d 278, 279 (4* Cir. 2002). 

” Hamdi, 542 U.S. at 515, quoting Hamdi et al. v. Rumsfeld et al, 316 F.3d 450, 473 (4* 
Cir. 2003). 

Hamdi, 542 U.S. at 535. 
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Moreover, the Supreme Court noted, “any process in which the Executive’s factual 
assertions go wholly unchallenged or are simply presumed correct without any 
opportunity for the alleged combatant to demonstrate otherwise falls constitutionally 
short.”"” But this is exactly what typically occurs in most SSP cases. The district court 
proceedings in Sterling v. Tenet, which was a racial discrimination cases against the 
Central Intelligence Agency, illustrate the problem. The district court judge made it clear 
that the court was not “an intelligence agency.”"*^ He also opined that: 

it is not the place of the Court to oversee the classification of documents 
and information, to examine or question the rationale of why officials 
classified this information at the level it is, or to redetermine whether 
information is truly “Secret” or “Top Secret.” The only time in which a 
court should deny the privilege is if, after an examination of the agency 
head’s declaration of his reasoning behind asserting the privilege, it is 
transparently obvious that the agency is engaging in an abuse of the 
privilege, 

This mistaken perception of not only the Court’s authority but its responsibility was 
echoed during oral arguments. 

MR. ZAID: And there’s a distinction here as to what we’re arguing on 
with respect to the government’s motion and then secondarily this issue. 

Because I see them as very separate issues. One is whether or not this 
case, just after the complaint filed, is to be dismissed outright. The second 
is whether we can proceed forward and on a case-by-case basis meaning 
document by document or information by information and categories, 
whatever. You decide whether state secrets privilege could attach or 
statutory privilege could attach to certain information. 

THE COURT: Wait a minute. You re saying that under your theory then 1 
would have to contradict the director’s declaration and decide for myself 
in a vacuum what would be admitted, what would not be admitted and 
what affects national security and what would not affect national security? 

MR. ZAID: Well, I think you have the authority to do that. 

THE COURT: Well, maybe I do. But I don’t think that comports with my 
understanding of Reynolds and some of the other state secrets cases. 


Id. at 537 (emphasis added). 

Sterling v. Tenet, Civil Action No. 03-329, slip op. at 1 1 (E.D.Va. Mar. 3, 2004). 
■” Id. (emphasis added) 

‘'“'Sterling v. Tenet, Civil Action No. 03-329, Tr. at 26 (E.D.Va. Mar. 3, 2004). 
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The Court later stated: 

I have — and /’ m not hesitant to express some sense that the Court really 
does not have a way to do anything more than to look at the declaration 
and make a judgment whether it qualifies under the state secrets privilege. 

I don’t think I need to reach the other issues involved about the substance 
of Mr. Sterling complaint,'*^ 

This applied rationale is entirely erroneous and is rampant within the judicial system. 
It is a fundamental constitutional and statutory role of a federal district judge to assess the 
propriety of an agency’s classification decision. Moreover, there is absolutely no legal 
basis upon which the district court could impose this new “obvious transparency” 
requirement in order to determine an agency’s abuse of the privilege. Ultimately the 
district court became nothing other than a “rubber stamp”. Given the fact that the court 
repeatedly noted it was not an intelligence agency, could not second-guess CIA 
determinations, would not examine or question agency rationale, and did not possess the 
proper expertise, then there is simply no way for any federal judge that shares these views 
to even understand, much less substantively review, an agency’s classified declaration for 
examples of obvious abuse.'** 

“While judges should acknowledge, their limitation in areas where they lack 
expertise, the difficult task in assessing a claim of ‘state secrets’ privilege calls for a 
particularly judicial expertise balancing the government’s need for secrecy against the 
rights of individuals.”'*' However, the Supreme Court has made it clear in another 
national security context: 

We cannot accept the Government’s argument that internal security 
matters are too subtle and complex for judicial evaluation. Courts 
regularly deal with the most difficult issues of our society. There is no 
reason to believe that federal judges will be insensitive to or 
uncomprehending of the issues involved in domestic security cases.'** 


Id. at 46. 

A similar sentiment was expressed by the Southern District of New York in dismissing 
my most recent SSP case. Doe et al. v. CIA et al, 2007 U.S. Dist. LEXIS 201 (S.D.N.Y. 
Jan. 4, 2007). Even though significant First Amendment right to counsel issues were 
raised, to include the CIA impeding my ability to represent my clients, the Court made it 
clear in its decision (as well as in prior court appearances) that nothing I could argue, 
whether it was classified or not (and I had authorized access), would be sufficient to 
challenge the CIA’s assertions in its classified declaration. The contents of the 
declaration, which the Court had made no effort to question, would prevail every time. 

"Halkin, 598 F.2d at 15. 

United States v. United States District Court (Keith), 407 U.S. 297, 320 (1972). 
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“Although the judicial competence factor arguably has more force when made in the 
foreign rather than domestic security context, the response of Keith to the analogous 
argument is nevertheless pertinent to any claim that foreign security involves decisions 
and information beyond the scope of judicial expertise and experience.”'*® 

In the system of law that 1 operate tmder I believe it is the duty and obligation of 
district courts to make every conceivable attempt to fashion procedures that would allow 
SSP cases to proceed. In fact, there are numerous safeguards that could be successfully 
implemented. District courts have the authority to “fashion appropriate procedures to 
protect against disclosure.”^® “Only when no amount of effort and care on the part of the 
court and the parties will safeguard privileged material is dismissal warranted.”^’ 

In Sterling the district court was frustrated by the “unique bind” it was placed in by 
the CIA’s invocation of the state secrets privilege. Part of the problem was the district 
court’s misunderstanding of the classification nature of much of the information at issue 
or the simple ability to devise protective procedures. For example, it noted: 

Virtually all of Plaintiffs duties as an Operations Officer are classified. 

The location of Plaintiff s workplace is classified. All of Plaintiff s 
supervisors and most of his co-workers names are classified (henee 
Defendants John Does #1-10). The basic duties that a Court would ask a 
jury to perform as fact finder, such as to examine what Plaintiff s duties 
were, and to compare these duties to similarly situated Operations 
Officers, are impossible to achieve because all of this information is 
classified. 


Zweibonv. Mitchell, 516 V. 2d 594, 64\ (D.C.Cir. 1975)(en banc). 

^’’Fitzgerald, 776 F.2d at 1243. See generally Comment, Keeping Secrets from the Jury: 
New Options for Safeguarding State Secrets, 47 Fordham L.Rev. 94, 109-113 (1978) 
(discussing options short of dismissal for the protection of state secrets); J. Zagel, The 
State Secrets Privilege, 50 Minn. L.Rev. 875, 885-88 (1966) (discussing procedures to 
protect secrets yet allow cases to go forward); Cf. Classified Information Procedures Act, 
18 U.S.C. App. (1980)(procedures for the use of classified information in criminal trials). 

Fitzgerald, 776 F.2 at 1244. 

The district court further noted that the only way a jury could hear Sterling’s case 
would be to “choose jurors who have the applicable security clearances. Because the 
whole point of a jury in the American judicial system is to randomly choose citizens 
regardless of race, sex, economic status — or other intangibles, such as one’s eligibility for 
a security clearance — this is an impossible goal to reach.” Sterling, Civil Action No. 03- 
329, slip op. at 9. It would be a small, though valuable, price to pay for individuals who 
face SSP cases to waive their jury rights, if it even exists in their case, in exchange for the 
ability to have their day in court. Sterling’s case was dismissed despite his willingness to 
waive his right to a jury of his peers. 
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However, these observations were simply either untrue or exaggerated. It was our 
position that Sterling’s duties as an Operations Officer could easily be discussed in an 
unclassified manner and that his workplace location was not classified. In any event, the 
specific location was irrelevant. In CIA cases it is routine to simply refer to a work 
location as either Domestic Location “A” or Overseas Location “B”. The parties know 
the true location, as does the Court, and it may not even be relevant to the claims. The 
same applies to names of CIA officials, who can be identified by initials or 
pseudonyms.^^ 

The Supreme Court has directly addressed the issue of dealing with the CIA’s 
concerns that civil litigation may reveal classified information. In fact, Webster v. Doe,^'' 
arguably suggests that lower courts should not dismiss a complaint without at first 
allowing the plaintiff an opportunity to pursue discovery. Although Webster did not 
involve the state secrets privilege, the issue was whether or not a federal court can 
adjudicate a claim against the CIA in light of the fact the CIA and its missions are 
enveloped nearly completely in secrecy. The Court outright rejected the CIA’s attempt to 
shield itself from the civil litigation process when it ruled: 

the District Court has the latitude to control any discovery process which 
may be instituted so as to balance respondent’s need for access to proof 
that would support a colorable constitutional claim against the 
extraordinary needs of the CIA for confidentiality and the protection of its 
methods, sources, and mission.’’ 

Even the Fourth Circuit, historically the most conservative court in the United States, 
explicitly recognized that “there may be a case where an in camera hearing or other 
special procedure is necessary to properly determine whether the invocation of the state 
secrets privilege makes it impossible to go forward.”” That being said, 1 am unaware of 


” Additionally, any depositions could be taken at secure faeilities before a cleared court 
reporter. Copies of transcripts and other discovery responses that may contain classified 
information would be maintained by the relevant agency, but would be available to the 
district court for full examination at the appropriate time. 

"486 U.S. 592(1988). 

” Id. at 604. 

” Wen Ho Lee, 2003 WL 21267827, at *13 (d'" Cir. June 3, 2003). As part of my 
representation of Sterling I was in possession of a significant amount of allegedly 
“classified” facts. The district court could have taken the opportunity to hear in camera 
evidence to further assist it in deciding whether the state secrets privilege was 
appropriate. Indeed, I even suggested that we could submit in advance interrogatories, 
document production requests and deposition notices, along with a description of what 
information would be expected, to enable the district court to truly assess the applicability 
of the privilege. This suggestion was rejected. 
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any case in almost fifty years where such a method was actually employed by a court 
handling a SSP case.^' 

Far more common is the language in Tilden where the court ruled “there are no 
safeguards that this Court could take that would adequately protect the state secrets in 
question.”*® Yet the Supreme Court contradictorily noted, 

We have no reason to doubt that courts faced with these sensitive matters 
will pay proper heed both to the matters of national security that might 
arise in an individual’s case and to the constitutional limitations 
safeguarding essential liberties that remain vibrant even in times of 
security concerns.*^ 

Several district courts, in resolving challenges pertaining to the Guantanamo Bay 
detentions in the aftermath of the Supreme Court’s opinion in Hamdi, have already 
implemented similar if not identical safeguard protections that could function in any 
number of SSP cases. Judge Kollar-Kotelly of the U.S. District Court for the District of 
Columbia noted that: 

Counsel would be required to have a security clearance at the level 
appropriate for the level of knowledge the Government believes is 
possessed by the detainee, and would be prohibited from sharing with the 
deteiinee any classified material learned from other sources. The Court 
pointed out that the Government's decision to grant an individual attorney 
a security clearance amounts to a determination that the attorney can be 
trusted with information at that level of clearance. Furthermore, any 
attorney granted the clearance would receive appropriate training with 
respect to the handling of classified information, commensurate with the 


’’ The last time a court apparently permitted such an occurrence - even going beyond 
what the Fourth Circuit was considering - was Halpern v. United States, 258 F.2d 36 (2d 
Cir. 1958) where an in camera trial was held sufficient to address the government’s 
concerns so long as a jury was waived. 

140 F.Supp.2d at 627. In support of this mistaken premise, the district court relied on 
several prior circuit court pronouncements. See Bowles v. United States, 950 F. 2d 154 
(4th Cir. 1991)(dismissal warranted because “no amount of effort or care will safeguard 
the privileged information”); Fitzgerald, 776 F. 2d at 1243 (dismissal of defamation 
action warranted “because there was simply no way [the] case could be tried without 
comprising sensitive military secrets”); Molerio, 749 F.2d at 815 (dismissal of Title VII 
lawsuit warranted because without disclosure of state secrets, insufficient evidence of 
discrimination existed). It is also worth noting that this is the same district court that 
offered the conclusory statement that “the security of our nation’s secrets is too important 
to be left to the good will and trust of even a member of the Bar of this Court.” Tilden, 
140 F.Supp, at 627. 

’’ Hamdi, 124 S.Ct. at 2652. 
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level of clearance granted and the type of classified material to which the 
attorney would be expected to have access. The Court also indicated that 
there are significant statutory sanctions relating to the misuse or disclosure 
of classified information, see, e.g., 18 U.S.C. § 793 (addressing sanctions 
for gathering, transmitting or losing defense information); 18 U.S.C. § 798 
(addressing sanctions for disclosure of classified information). Finally, the 
Court's framework presupposes full compliance by Petitioners' counsel.^® 

District Judge Green, who is coordinating all the Guantanamo Bay cases within the 
U.S. District Court for the District of Columbia, issued a lengthy decision detailing with 
precision all the steps that will be taken by the court and counsel “to prevent the 
unauthorized disclosure or dissemination of classified national security information and 
other protected information. ...”** Again, there is absolutely no difference between 
protecting and safeguarding classified information in a criminal versus civil matter. 

The procedures that Judge Green set in place are routine in nature, and generally 
apply to the majority of the Intelligence Community cases I handle. There is no reason 
why these procedures cannot be implemented and adapted in SSP cases. They include, 
but are not limited to: 

• Counsel submitting all writings requesting access to classified 
information to a security officer for review.^^ 

• The Government arranging for an appropriately approved secure 
area for the use of counsel to work with classified information. All 
information shall be stored and maintained in the secure area.^^ 

• Allowing counsel to challenge the Government’s assertions that 
there does not exist a “need to know” the sought-after classified 
information,*'' 

• Ensuring counsel understands the serious ramifications, to include 
civil and criminal penalties, which could occur were violations to 
occur.** 


*" Odah et al. v. United States of America, 346 F. Supp. 2d 1 (D.D.C. 2004). 

In re Guantanamo Detainee Cases, 344 F. Supp. 2d 1 74 (D.D.C. 2004). 
“W. at 179. 

“W. at 178. 

“W. at 180. 

at 176, 183. 
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It has been my experience that many judges will initially inquire about the application 
or relevance of the Classified Information Procedures Act (CIPA),^* which is a statute 
applicable to criminal proceedings only. In my opinion CIPA does offer guidance to 
judges in civil proceedings to the extent it demonstrates that courts are the proper 
authority to render relevancy determinations or “need-to-know” decisions in clearance 
parlance.^’ But the statute itself offers little guidance on how to deal with a civil privilege 
given the significant differences that exist between the types of cases. Even where in 
CIPA cases the court orders the release of the classified information the Executive 
Branch still has the prerogative to say “no”. The consequence in doing so is to dismiss 
the criminal indictment, thus falling victim to “greymail”, but the significance is that the 
decision for disclosure rests with the Executive Branch and not ultimately the court. Thus 
if the Executive Branch decides to move forward with disclosure it was the one that 
rendered an affirmative decision in doing so thereby, on some levels, relieving the court 
of a greater burden of perceived responsibility. 

Perhaps the corollary to reach from CIPA is that if in a civil proceeding the court 
determines that sufficient security precautions can be taken or at least should be 
attempted, the Executive Branch retains the right to decline participation but suffers the 
consequences of having to concede whatever factual element that particular evidence 
applies to in the case. 

At a minimum it would seem a matter of course that Executive Branch agencies 
should be required to demonstrate that every element of each cause of action asserted 
against it in a lawsuit is properly subject to the SSP. Too often are entire cases subsumed 
in the application of the privilege when it is absolutely clear that this is a perverse and 
inappropriate broad ruling. The case of Sibel Edmonds is a perfect example.^® Ms. 
Edmonds’ lawsuit against the FBI included claims of violations of the First Amendment 
and the Privacy Act. Though it was clearly spelled out to the court that these claims, 


“ 18 U.S.C. app. 3 (2006). 

" The CIA explicitly acknowledged that “it is the Court’s decision ... to determine 
whether requested material is relevant to matters being addressed in litigation.” 
Declaration and Formal Claim of State Secrets Privilege and Statutory Privilege by 
George J. Tenet, Director of Central Intelligence, February 10, 2000, submitted in Barlow 
V. United States, Congressional Reference No. 98-887X, at 9, as quoted in FISHER, 
supra note 6, at 247. The CIA now routinely argues to the contrary in cases I have 
litigated. 

“ I served as Ms. Edmonds’ legal counsel from March 2004 - November 2005 and was 
intimately involved in the proceedings fi'om the district court to Supreme Court. 
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especially the Privacy Act, could easily be carved out of the case, those arguments were 
completely rejected.® 

Finally, in recent years much ado has been made about the perceived proliferation of 
the current Bush Administration’s proclivity to invoke the state secrets privilege.^” While 
the numbers on paper certainly reflect an increase in use, this issue, while certainly 
interesting, is of little practical value with respect to the SSP itself. For one thing, the 
number of cases and new invocations are not truly significant. But more importantly there 
are numerous external factors that have contributed to this increase that simply cannot be 
ignored. That includes an increase in federal employees working in the national security 
arena, the occurrence of 9/1 1, a greater willingness of federal employees to publicly 
challenge actions purportedly taken against them by their agency and, ironically, 
attorneys like myself who will not hesitate to litigate alleged wrongful conduct even if it 
requires pro bono efforts. 

Yes, this Administration is far more aggressively secretive than its immediate 
predecessor. I think few people would disagree with that sentiment. So, yes, the situation 
is worse today than it was in prior years. But that doesn’t mean that the situation was all 
rosy during the Clinton administration. It was not. There are positive aspects that 
emanated from the Clinton period and there are positive aspects from the Bush 
presidency. 

On the other hand, I can point to negative aspects in both as well. I have been 
handling these types of cases since virtually the establishment of my law practice here in 
Washington, D.C. in 1993. There have always been significant roadblocks preventing 
those within the Intelligence Community from pursuing claims against their agencies. 
That there are now, say, 20 instead of 15 roadblocks makes little practical difference. The 
invocation of the SSP is not a partisan political issue. However, the biggest difference I 
would say between the Administrations really stems from the judges that have been 
appointed. That is where the Bush Administration has ensured that cases that involve SSP 
will likely never proceed beyond the filing of a Complaint because the deference, or more 
appropriately the abdication of responsibility, accorded to Executive Branch agencies is 
far more likely. 


“ Edmonds, 323 F.Supp.2d at 80-8 1 . For example, Ms. Edmonds claimed that the FBI 
violated the Privacy Act by revealing privileged personal information from her systems 
of records to the media without consent. In proving such a claim all that was needed to be 
done was to confirm the disclosure to the media and the lack of written consent. None of 
the substantive work Ms. Edmonds performed for the FBI would have been at issue. The 
veracity of her allegations against the FBI was irrelevant to the facts surrounding the 
alleged violation of the Privacy Act. Yet the courts at all levels declined to separate the 
allegations and robbed Ms. Edmonds of any chance to even try to pursue her claims. 

™ Cf. Weaver, supra note 12, to Chesney, supra note 12 (reflecting discussion of 
significance of rise in SSP cases over the years). 
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LEGISLATIVE RECOMMENDATIONS 


Having dealt with the privilege for years and tried, without success, every 
conceivable litigation tactic I can devise to attain judicial modification to or clarification 
of the SSP, it is crystal clear to me that any real viable reform of the SSP will only 
emanate from Congress. 

Therefore, I strongly recommend that Congress consider the implementation of one or 
more of the following steps in order to ensure the constitutional balance that typically 
exists in our judicial system also applies to SSP cases. These recommendations include 
considering (one or more of which are not necessarily to be considered exclusive from 
one another): 

• Creating a special Article III court or Article I administrative entity (or 
modification of existing courts or entities) to hear certain designated classified 
cases utilizing safeguarding procedures such as in camera hearings, special 
facility locations, cleared counsel and court staff, etc.; 

• Adoption of statutory language that would impose clear requirements on federal 
judges to, prior to dismissing an SSP case, attempt discovery and implement 
safeguard procedures to prevent the disclosure of classified information, utilize 
independent classification experts either as advocates for the plaintiffs (such as 
where the individual counsel is not permitted or authorized to review the 
classified information) or as an educator to the court, require federal agencies to 
justify application of the SSP to each element of a plaintiffs claim or, under 
certain circumstances, consider granting judgment to a plaintiff where an agency 
precludes use of classified information judicially designated as relevant by the 
court; 

• Ensuring proper education and training of federal judges with respect to 
understanding proper classification/declassification and the protection of 
classified information; 

• Tasking the Congressional Research Service to draft proposed statutory language 
to address concerns expressed regarding the SSP which would include, but not be 
limited to, reviewing the history of the Foreign Surveillance Intelligence Act court 
and the Merit System Protection Board to explore expanding their jurisdiction; or 

• Tasking the GAO to conduct a thorough examination of the historical invocation 
of the state secrets privilege and objectively analyze the appropriateness of at least 
a select - even random - sample of classified declarations that agencies have 
provided to federal courts to justify application of the privilege. If such a tasking 
were issues, no federal agency should be considered exempt from review. 
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CONCLUSIONS 


To be sure, the changes I propose require additional work and thought. In fact, some 
of the proposals I have discussed will necessarily need to be considered by other 
Committees of competent, and for some issues primary, jurisdiction. But I am more than 
willing to work with this Committee to explore all possible options. 

In the interim, the legislation before you is a step forward. It is not far enough, but it 
is in the right direction. 

I would be happy to answer any questions you might have. 
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Chairman Waxman. Thank you very much. I want to thank each 
of the witnesses for your presentation. 

Usually when we think about an employer retaliating against an 
employee whistleblower, we usually think of the individual being 
fired or demoted. But the suspension or revocation of an employee’s 
security clearance can have just as chilling an effect. Last year at 
the National Security Subcommittee hearing on this issue we heard 
from Government officials who reported abuses at our Nation’s 
most secretive counter-terrorism national security and law enforce- 
ment programs and who all claimed to have been retaliated against 
for trying to correct these abuses. Silencing national security whis- 
tleblowers who are attempting to report waste, fraud and abuse 
places our Nation in great danger. 

This bill before us would include revocation of security clearance 
as a prohibited retaliation under the act. To whomever wishes to 
respond, do you think that is a significant problem and you think 
this provision will help better protect national security whistle- 
blowers? Mr. Zaid? 

Mr. Zaid. Yes, sir. As part of my practice, I frequently deal with 
clearance matters. I think I testified at that hearing, in fact, as I 
recall. One of my clients, Anthony Schaffer, of the Defense Intel- 
ligence Agency, had had his clearance stripped, revoked in the 
aftermath of the Evil Danger allegations. 

The problem with dealing with whistleblower retaliation and the 
clearance issues are trying to draw a clear line of path between the 
two. It is very difficult in experience to be able to prove that the 
whistleblowing activities had something to do with the clearance, 
and even in the cases that it does, very often the clearance matters 
that are underlying the subject of the revocation or denial have 
some arguable standing basis on their own. Anything can happen. 
With Tony Schaffer, part of the allegation against him was that he 
had stolen pens from the embassy when he was 14 years old, 30 
years earlier. And that was being used as a pattern and practice 
allegation against him, that he had mis-used his cell phone to the 
tune of $67 at part of his work responsibilities. 

So the key in being able to I think deal with the clearance aspect 
would be, especially in whistleblowers, would be to create specific 
jurisdiction, whether at the MSPB or even better, at a Federal 
court level, to be able to review a substantive determination of a 
clearance decision. Right now, the way it stands, no Federal court 
will go anywhere near security clearance unless it is a constitu- 
tional matter. 

Chairman Waxman. What do you think about the provisions in 
the bill? 

Mr. Zaid. I think the provisions in the bill are great for a start. 

Chairman Waxman. But you would expand on it? 

Mr. Zaid. I would expand, I would likely expand 

Chairman Waxman. Let me ask you to give us your thoughts fur- 
ther on the expansion. I just want to quickly ask a few questions 
and you might have noticed the bells, so we are going to have to 
break. So maybe even if we can complete the questioning before the 
last opportunity to vote, that would be helpful. 

Just very quickly, do you think it is appropriate to have sci- 
entists and medical professionals protected when they disclose 
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abuses of authority? Do you all think that that is a helpful provi- 
sion? Dr. Weaver. 

Mr. Weaver. Of course. People should not be penalized for tell- 
ing the truth, especially when it is scientifically and objectively de- 
termined. 

Chairman Waxman. On the appellate review issue, what we did 
is, despite there is a rationale for all appeals going to the Federal 
circuit, in order to have a legal landscape that is clear for all em- 
ployees and employers, I would like to know how you respond to 
those concerns. Do you think that allowing whistleblower cases to 
go through the normal appeals process, rather than centralizing 
cases in the Federal circuit court of appeals will help maintain the 
integrity of the whistleblower protections passed by Congress? 

Mr. Weaver. It works for all other statutes, essentially, right? I 
mean, you end up having the leavening effects of multiple circuits 
looking at the same legal problem, arriving at the truth, and then 
conflicts are hammered out. In the present system, there is, they 
have a lock on it, they essentially have it all to themselves, it 
should be all circuits review. 

Chairman Waxman. I appreciate that. Let me recognize Mr. 
Platts and see if we can get through this before the last oppor- 
tunity before we have to vote. 

Mr. Platts. Thank you, Mr. Chairman. I just want to followup 
on that last point. The way we had the bill introduced is with the 
Federal circuit. But I will be looking to offer an amendment tomor- 
row for all circuit to open it up the same as other reviews. If we 
did not do that with all the other changes that we are trying to ad- 
dress in the bill, if we do not address and allow all circuit review, 
what do you think our likelihood of success, meaning giving true 
protections to Federal employees under this bill without that, given 
the track record of the Federal circuit? Mr. Devine. 

Mr. Devine. Congressman, I think until you do address that 
issue, we are going to be prisoners of the broken record syndrome. 
Congress has made very clear that it supports a certain boundary 
of free speech rights for public servants. The Federal circuit has 
made it adamantly clear that they disagree and will not accept 
those boundaries. 

Although stability in case law is a very worthy goal, and Profes- 
sor Weaver is right, it hasn’t been a serious obstacle for other whis- 
tleblower issues, there is an even bigger issue here. Who is going 
to write the law for ethical freedom of speech by Government em- 
ployees? 

I will just give you a few examples. This is an absolute test of 
wills between Congress and one particular court. In 1994, the com- 
mittee report said, it is also not possible to further clarify clear 
statutory language. Protection for any whistleblowing disclosure 
evidencing a reasonable belief truly manes any. Since 1994, the 
court has created nearly a dozen all-encompassing loopholes so that 
any means almost never. 

I will give you another example. When Congress first passed this 
law in 1978, the committee report said that the purpose of it is so 
that Pentagon employees who disclose billions of dollars in costs 
overruns through doing their audits, GSA employees who find 
widespread fraud, nuclear engineers whose inspections find viola- 
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tions of safety requirements in nuclear plants, that they can do 
their jobs without retaliation. 

Well, in 1996, the Federal circuit said the Whistleblower Protec- 
tion Act doesn’t count for when you are carrying out your job du- 
ties. In 

Chairman Waxman. Excuse me, Mr. Devine 

Mr. Platts. Because we are short on time, am I safe in saying 
that all four of you agree that all circuit review is critically impor- 
tant to the reforms we are pushing for? 

Mr. Zaid. It may constitute legal malpractice for me to charge cli- 
ents to take their whistleblower appeal up to the Federal circuit 
court of appeals. 

Mr. Platts. We are in agreement. And I appreciate, again, al of 
you, I appreciate your testimony here today. Very in-depth, which 
is very helpful. And your efforts leading up to this hearing, and as 
we go forth. 

Thank you, Mr. Chairman. 

Chairman Waxman. Thank you, Mr. Platts. 

Mr. Yarmuth and Mr. Braley, do you think you can split the next 
5 minutes? Mr. Braley. 

Mr. Braley. I have to say that I am very, very pleased to be 
here. I have actually had the privilege of representing whistle- 
blowers, and I have represented people who have been blacklisted. 
One of my concerns is that even though the whistleblower protec- 
tion deals with what is going on at the time a decision is made af- 
fecting an employee’s rights with an agency or Federal Government 
entity, one of the concerns I have is a lack of protection of what 
happens after they leave and their reputations are sullied and they 
have no protection against interference with other employment 
prospects. I know some of you have encountered that in your own 
lives. 

I am also very concerned about the lack of an adequate remedy 
and the form in which that remedy occurs. Because as I read the 
bill as it is currently drafted, it is limited to reasonable and fore- 
seeable consequential damages which may or may not include in- 
terest that accrues for the lost time while those employees are out 
there in a state of limbo. It may or may not include the type of 
remedy that is recognized under Federal law for employees who 
have been discriminated against in the workplace, which is com- 
pensatory damages for the very real problem in whistleblower 
cases of the intense intimidation and emotional toll it takes upon 
them. And based upon the language that appears to me to send a 
mixed messages as to whether this is a legal or an equitable rem- 
edy and if so, whether it is covered by the seventh amendment of 
the United States bill of rights, which would guarantee the right 
to trial by jury, and I think raises a lot of the similar concerns you 
are talking about with the Federal circuit right of review. 

So I am saying this very rapidly but I would be interested in any 
of the comments that the panelists would have about the need to 
go further with this bill to provide a true remedy, even though I 
am very, very pleased that we are taking the significant steps that 
we are to improve the existing remedy. 

Mr. Devine. Mr. Braley, the bill would provide access to jury 
trials. It is modeled after the same language in the Sarbanes-Oxley 
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law for corporate whistleblowers, which is provided that right. I 
think your points are very well taken, though, about what happens 
when you win. This would be the only remedial employment law, 
even this legislation, if passed, that doesn’t provide compensatory 
damages as part of its make-whole remedy. I think that is some- 
thing for the committee to consider very seriously. 

Mr. Weaver. In the area of national security, any hint of equi- 
table remedies are going to be vigorously challenged by the execu- 
tive branch. And especially concerning security clearances, the ex- 
ecutive branch position will be there is no equitable power to re- 
store people to their job function, essentially. 

Chairman Waxman. Thank you, Mr. Braley. Members want to 
ask further questions and have you respond in the record in writ- 
ing. We would appreciate that. 

Mr. Shays, did you want to make any last minute comments? 

Mr. Shays. Just to thank you for participating in this hearing, 
and Mr. Chairman, for bringing this bill forward. It is nice to have 
a Member who has had personal experience. 

Chairman Waxman. All right. Thank you very much. That con- 
cludes our hearing, we stand adjourned. 

[Whereupon, at 11:45 a.m., the subcommittee was adjourned.] 

[Additional information submitted for the hearing record follows:] 



268 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF management AND BUDGET 

WASHINGTON, OC. 20S03 


February 21, 2007 


The Honorable Henry A. Waxman 
Chairman 

Committee on Oversight and Government Reform 
2204 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Waxman; 

I am writing to you today to express my views as the Administrator for Federal 
Procurement Policy on H.R. 984. the '‘Executive Branch Reform Act of 2007,” which I 
understand was the subject of a hearing on February 1 3, 2007 before your Committee. 
This letter addresses only concerns about recruitment of per-sonnel, and especially 
procurement personnel. 1 am concerned that several provisions of the bill will have 
unintended consequences that may do great damage to the Executive Branch’s ability 
to retain and recruit qualified government acquisition personnel. 

The Office of Personnel Management (0PM) predicted recently that a peak 
wave of federal retirements will occur between 2008 and 2010 and that ‘‘the loss of so 
many individuals with a deep, ingrained institutional knowledge of their agency has the 
potential to cause a lapse or pause of seivice delivery.” We must find ways to retain 
qualified persons who are at or approaching retirement age. Concurrently, we must 
find effective ways to recruit qualified persons and more effectively train the 
employees we have, One of my highest priorities is the acquisition workforce. Of the 
roughly 28,000 contracting professionals currently in the federal government, we 
e.stimatc that 20 percent are eligible for retirement now and that 40 percent are eligible 
to retire within the next ten years. Concern about the adequacy of the acquisition 
workforce has also been expressed in recent Congre.ssional hearings and by the 
Acquisition .Advisory Panel, established by Section 1423 of Public Law- 108-136. 
Accordingly, my office is working on several initiatives to improve recruitment, 
retention, and expertise of the government-wide acquisition workforce. However, 1 am 
concerned that these initiatives could be minimized if several of the bill’s provisions 
are enacted. 1 will focus on the following provisions of the bill that directly affect 
procurement officials. 

Sec. 4 (Additional Provisions Relating to Procurement Officials) would - 
• Double the length of the post-employment (revolving door) ban on 
compensation, from one year to tw'o years-; 
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• Create a “reverse revolving door” restriction on certain conduct of 
federal government employees who were previously employed by 
contractors; and 

• Require our office to monitor and investigate individual and agency 
compliance with these provisions. 

Although these provisions are intended to address recent unediical conduct of 
government procurement officials, 1 believe that they wall have the unintended effect of 
harming the career prospects of the overwhelming number of honest, experienced 
government employees and encourage them to leave government sendee early. A 
January 2006 report by the Office of Government Ethics to the President and Congress 
noted numerous concerns expressed about tlie expected impact on recruitment and 
retention of laws restricting post-government employment, including a statement from 
the National Academy of Science that the “laws restricting post-Govemment 
employment have become the biggest disincentive to public service.” The bill's 
proposed extension of the “procurement integrity” post-employment ban on 
compensation adds Mother disincentive to continued goverranent service - efl'ectively 
foreclosing many future employment opportunities for an unacceptably long period ~ 
that may induce some experienced personnel to advance the date offheir retirement, 
Considering the likely negative effect upon recruitment and retention, this proposed 
extension does not seem appropriate. 

Also, 1 waitt to point out that tlie “reverse revolving door” restriction could 
Itann the government’s ability to obtain experienced procurement officials from the 
private sector, Even if the government were able to hire such experienced procurement 
officials, this restriction would limit the government’s ability to u.se the technical 
knowledge and expertise of former contractor employees in evaluating contractor 
proposals and performance. Additionally, the Office of Federal Procurement Policy 
does not have current staffing or expertise for such investigations. These investigations 
should be conducted by agency Inspectors General and, where appropriate, referred to 
the Department of Justice. 

In closing, 1 want to assure you that I sliare your concern for high ethical 
standards. Recently, J sent the enclosed October 27, 2006 guidance to all department 
and agency Chief Acquisition Officers and Senior Procurement Executives 
emphasizing the importance of compliance with laws, regulations, and ethical 
standards. I also stressed the need for agencies to cooperate fully with the National 
Procurement Fraud Task Force, established by the Department of Justice to promote 
early detection, prevention, and prosecution of procurement fraud. I will continue to 
emphasize the importance of adhering to high ethical standards. 
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Thank you for the opportunity to express ray views on this bill that are of 
special concern to this office, 1 am advised that there is no objection to the submission 
of this letter from the standpoint of the Administration and that enactment of H.R, 984 
in the form in which it was introduced and its impact on retention and recniitment of 
qualified acquisition personnel would not be in accord with the Presidenfs program. 

Sincerely, 



Paul A. Denett 
Administrator 


Enclosure 


Identical Letter Sent to The Honorable Tom Davis 
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QF^iCE OF FEOERAL 
RSOCUSEKgNT POLICY 


EXECUTIVE OFFICE OF THE PRESIDENT 
OFFiCe OF MANAGEMENT AND BUDGET 
WASHINGTON. D.C. 2QS33 


October 27. 2006 


MHMOR/VNDUM FOR CHIEF ACQUISITION OFFICERS 

SENIOR PROCUREMENT EXECUTIVES 

FROM: Paul A. Denett ^ 

Administrator 

SUBJECT: Ethics and Working witlr Contractors 

Contractor performance is essential to accomplish almost evcr^' aspect of your various 
missions, including responding to emergencies. W'e are in a new contract environment with a 
much greater reliance on service contracts and. increasingly, government employees work 
alongside contractor personnel in a “mixed workplace.” 

Nearly all government and contractor personnel adhere to high ethical standards and strive 
for eftlclency and delivering best value to the government. Unfortunately, a few have not. All too 
often, we hear about instances of ethical misconduct, rather than the great contracting success 
stories where our contracting officers shine. I am very proud of them and will be calling on you to 
help publicize these success stories. 

We rely on contractors to provide innovative and less costly solutions to the challenges w'e 
face. However, we must always hi vigilant to protect the iniegrily of the process. We owe that to 
the taxpayers and the businesses, small and large, that compete for government contracts. It is also 
important that we comply with the various laws, regulations, and standards of conduct that apply to 
government employees and contractors. We must never forget that government employment is a 
public trust, and we need to avoid even the appearance of a conflict of interest. 

With these thoughts in mind. ! ask that you - 

• Emphasize the importance of compliance with laws, regulations, and standards that 
prescribe ethical conduct in acquisitions and working with contractors and 
contractor employees; 

• Distribute Office of Government Ethics guidance (“Klhics and W'orking with 
Contractors - Que.stioTis and Answers," DO-06-023. dated August 9, 2006, 
attached); and 

• Cooperate fully with the National Procurement Fraud Task Force, established by tlie 
Justice Department to promote early detection, prevention, and prosecution of 
procurement fraud. 

Thank you for your help and attention to this important matter, 

cc: The Office of Government Ethics 

The National Procurement Fraud Task Force 

Attachment — DAHOgram -- DO-06-023 — E thics an d Working with Con tractors •• Questions and Ans%yefs 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 
WASHINGTON, D C. 20503 


February 21, 2007 


The Honorable Tom Davis 
Ranking Member 

Committee on Oversight and Government Reform 
2348 Rayburn House Office Building 
Washington, DC 20515-461 1 

Dear Representative Davis: 

I am writing to you today to express my views as the Administrator for Federal 
Procurement Policy on H.R. 984, the “Executive Branch Reform Act of 2007,” which 1 
understand was the subject of a hearing on February 13, 2007 before your Committee. 
This letter addresses only concerns about recruitment of personnel, and especially 
procurement personnel. I am concerned that several provisions of the bill will have 
unintended consequences that may do great damage to the Executive Branch’s ability 
to retain and recruit qualified government acquisition personnel. 

The Office of Personnel Management (0PM) predicted recently that a peak 
wave of federal retirements will occur between 2008 and 2010 and that “the loss of so 
many individuals with a deep, ingrained institutional knowledge of their agency has the 
potential to cause a lapse or pause of service delivery.” We must find ways to retain 
qualified persons cvho are at or approaching retirement age. Concurrently, we must 
find effective ways to recruit qualified persons and more effectively train the 
employees we have. One of my highest priorities is the acquisition workforce. Of the 
roughly 28,000 contracting professionals currently in the federal government, we 
e.stimate that 20 percent are eligible for retirement now and that 40 percent are eligible 
to retire within the next ten years. Concern about the adequacy of the acquisition 
workforce has also been expressed in recent Congressional hearings and by the 
Acquisition Advisory Panel, established by Section 1423 of Public Law 108-136. 
.Accordingly, my office is working on several iniliatives to improve recruitment, 
retention, and expertise of the government-wide acquisition workforce. However, I am 
concerned that these initiatives could be minimized ifseveral of the billFs provisions 
are enacted. I will focus on the following provisions of the bill that directly affect 
procurement officials. 

Sec. 4 (Additional Provisions Relating to Procurement Officials) would - 
• Double the length of the post-employment (revolving door) ban on 
compensation, from one year to two yeans; 
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• Create a “reverse revolving door” restriction on certain conduct of 
federal government employees who were previously employed by 
contractors; and 

• Require our office to monitor and investigate individual and agency 
compliance with these provisions. 

Although these provisions are intended to address recent unethical conduct of 
government procurement officials, I believe that they will have the unintended effect of 
harming the career prospects of the overwhelming number of honest, experienced 
government employees and encourage them to leave government service early. A 
January 2006 report by the Office of Government Ethics to the President and Congress 
noted numerous concerns expressed about the expected impact on reernitment and 
retention of laws restricting post-government employment, including a statement from 
the National Academy of Science that the “laws restricting post-Govemment 
employment have become the biggest disincentive to public service,” ITte bill’s 
proposed extension of the “procurement integrity” post-employment ban on 
compensation adds another disincentive to continued government service - effectively 
foreclosing many future employment opportunities for an unacceptably long period - 
that may induce some experienced personnel to advance the date of their retirement. 
Considering the likely negative effect upon recruitment and retention, this proposed 
extension does not seem appropriate. 

Also, I want to point out that the “reverse revolving door” restriction could 
harm the goverament’s ability to obtain experienced procurement officials from the 
private sec tor. Even if the government were able to hire such experienced procurement 
officials, this restriction would limit the government’s ability to use the technical 
knowledge and expertise of former contractor employees in evaluating contractor 
proposals and performance. Addi tionally, the Office of Federal Procurement Policy 
does not have ciurent staffing or expertise for such investigations. These investigations 
should be conducted by agency Inspectors General and, where appropriate, referred to 
the Department of Justice. 

In closing, 1 want to assure you that I share your concern for high ethical 
standards. Recently, I sent the enclosed October 27, 2006 guidance to all department 
and agency Chief Acquisition Officers and Senior Procurement Executives 
emphasizing the importance of compliance with laws, regulations, and ethical 
standard.?, 1 also stressed the need for agencies to cooperate fully with the National 
IRocurement Fraud Task Force, established by the Department of Jusiticc to promote 
early detection, prevention, tmd prosecution of procurement fraud. I will continue to 
emphasize the importance of adhering to high ethical standards. 
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rhank you for the opportunity to express my views on this bill that arc of 
special concern to this office. I am advised that there is no objection to the submission 
of this letter from the standpoint of the Administration and that enactment of H.R. 984 
in the form in which it was introduced and its impact on retention and recruitment of 
qualified acquisition personnel wouid not be in accord with the Presidenf.s program. 

Sincerely, 


Paul A. Denett 
Administrator 


Enclosure 


Identical Letter Sent to The Honorable Henry A. Waxman 
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Office OF FEOeRAL 
PROCUHSMSNT POLICY 


EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEftiENT AND BUDGET 
WASHINGTON, D.C, 20503 


October 27, 2006 

MEMORANDUM FOR CHIEF ACQUISITION OFFICERS 

SENIOR. PROCUREMENI' EXECUTIVES 

FROM; Paul A. DencR 

Administrator 

SUBJECT: Ethics and Working with Contractors 

Contractor performance is essentia! to accomplish almost every aspect of your various 
missions, including respo.nding to emergencies. We are in a new contract environment with a 
much greater reliance on serrhee contracts and, increasingly, government employees work 
alongside contractor personnel in a ‘’mixed workpilacc.’" 

Nearly ail govemmenc and contractor personnel adhere to high ethical standards and strive 
for efficiency and delivering best value to the government. Unfortunately, a few have not. All too 
often, we hear about instances of ethical mi.sconduct, rather than the great contracting success 
stories vvhere our contracting officers shine. 1 am very proud of them and will be calling on you to 
help publicize these success .stories. 

We rely on contractors to provide innovative and less costly solutions to the challenges we 
face. However, wc must always be vigilant to protect the integrity of the process. We owe that to 
the taxpayers and ihe businesses, small and large, tliat compete for government contracts. It is also 
important that we comply with the various laws, regulations, and .standards of conduct that apply to 
government employees and contractors. We must never forget that government employment is a 
public trust, and wc need to avoid even the appearance of a conflict of interest. 

With these thoughts in mind, 1 ask that you 

• Emphasize the importance of compliance with laws, regulations, and standard-^ that 
prescribe ethical conduct in acquisitions and working with conti’actors and 
contractor empioyee.s; 

• Distribute Office of Government Etliics guidance r‘F,thic.s and Working w ith 
Contractors -- Questions and Answers,'" DO'06-023, dated August 9, 2006, 
attached); and 

• Cooperate fully wdlh the National Procurement Fraud Task Force, established by the 
Justice Department to promole early detection, prevention, and prosecution of 
procurement fraud. 

Thank you for your help and attention to this important matter. 

cc: The Office of Government Ethics 

I'hc National Procurement Fraud I’ask Force 



Attachinent — DAEOgram --,00-06- 023 - Ftfn cs and Wo r king w ith Contractors - Questions and .Answers 
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